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DEPARTMENT OF ENERGY
10 CFR Parts 429 and 430

[Docket No. EERE-2008-BT-STD-0005]

RIN 1904—-AB57

Energy Conservation Program: Energy
Conservation Standards for Certain
External Power Supplies

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule; technical
amendment.

SUMMARY: The U.S. Department of
Energy (DOE) is publishing this
technical amendment to exclude
external power supplies used in specific
applications from certain energy
conservation standards prescribed
under the Energy Policy and
Conservation Act (EPCA). Congress
enacted this exclusion, which applies to
external power supplies used either in
security or life safety alarms or
surveillance system components, earlier
this year. DOE is also modifying its
current certification requirements to
make them consistent with this change.
DATES: Effective Date: October 19, 2011.
FOR FURTHER INFORMATION CONTACT:

Mr. Victor Petrolati, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—4549. E-mail:
Victor.Petrolati@ee.doe.gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GG-71, 1000 Independence Avenue,
SW., Washington, DC 20585-0121.
Telephone: (202) 586—8145. E-mail:
michael . kido@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Energy Independence and
Security Act of 2007 (Pub. L. 110-140)
amended section 325(u)(3) of the Energy
Policy and Conservation Act (EPCA) to
establish energy conservation standards
for all Class A external power supplies.
(42 U.S.C. 6295(u)(3)) Among these
requirements, Congress included a limit
on the amount of power that these
devices could draw while operating in
“no-load” mode. (The “no-load” mode
refers to the condition in which a power
supply is connected to mains but not to
the separate end-use product that it
powers (i.e., the load).) These no-load
mode requirements were applied to all
Class A external power supplies,
irrespective of whether a particular
product actually operated in no-load
mode.

Subsequently, Congress revisited this
issue. On January 4, 2011, Congress
enacted Public Law 111-360, which
amended section 325(u)(3) of EPCA by
prescribing a definition for “security or
life safety alarm or surveillance system”
and excluding those external power
supplies used in certain security or life
safety alarms or surveillance system
components from the no-load mode
requirements Congress had previously
set.

Today’s action codifies Congress’s
revision to EPCA. Additionally, to
ensure consistency throughout its
regulatory framework, DOE is also
modifying the certification requirements
for Class A external power supplies that
appear in the Code of Federal
Regulations (CFR). These amendments
reflect the recent changes enacted by
Congress and do not alter any other
aspects related to the energy
conservation standards for these
products. Amendments to those
standards, if any, will be handled
through a separate rulemaking
proceeding.

II. Summary of Today’s Action

DOE is placing the definition and
exclusions of certain security and life
safety alarms and surveillance systems
from the no-load requirements for
external power supplies into 10 CFR
part 430 (“Energy Conservation Program
for Certain Consumer Products’’). DOE
is making certain formatting changes
needed to ensure that the new
provisions conform to the existing text
of this part. In addition, DOE is

prescribing modifications to 10 CFR part
429 (“Certification, Compliance, and
Enforcement for Consumer Products and
Commercial and Industrial
Equipment”). As a result of these
provisions, manufacturers of certain
external power supplies for security and
life safety alarms and surveillance
systems will have the option to certify
that their products meet the appropriate
definition and, therefore, are exempt
from the no-load mode requirements for
Class A external power supplies.

In light of the applicable statutory
requirement enacted by Congress to set
a specific exemption from the no-load
mode energy conservation standards for
the products described above, the
absence of any benefit in providing
comment given that the rule
incorporates the specific exemption
created by the statutory provision, and
the unnecessary delay that would follow
were DOE to provide comment on a
provision that it cannot alter, DOE finds
that there is good cause under 5 U.S.C.
553(b)(B) to not provide prior notice and
an opportunity for public comment on
the actions outlined in this document.
For these reasons, providing prior notice
and an opportunity for public comment
would, in this instance, be unnecessary
and contrary to the public interest. For
the same reason, DOE finds good cause
pursuant to 5 U.S.C. 553(d)(3) to waive
the 30-day delay in effective date for
this rule.

III. Procedural Requirements

A. Review Under Executive Order
12866, “Regulatory Planning and
Review”

Today’s final rule is not a “‘significant
regulatory action” under any of the
criteria set out in section 3(f) of
Executive Order 12866, ‘‘Regulatory
Planning and Review.” 58 FR 51735
(October 4, 1993). Accordingly, today’s
action was not subject to review by the
Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
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economic impact on a substantial
number of small entities. As required by
Executive Order 13272, Proper
Consideration of Small Entities in
Agency Rulemaking, 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process. 68 FR 7990. The
Department has made its procedures
and policies available on the Office of
General Counsel’s Web site: http://
www.gc.doe.gov. DOE today is revising
the Code of Federal Regulations to
incorporate, without substantive
change, exemptions to energy
conservation standards and related
provisions prescribed by Public Law No.
111-360. Because this is a technical
amendment for which a general notice
of proposed rulemaking is not required,
the Regulatory Flexibility Act does not
apply to this rulemaking.

C. Review Under the Paperwork
Reduction Act of 1995

This rulemaking imposes no new
information or recordkeeping
requirements. Accordingly, Office of
Management and Budget clearance is
not required under the Paperwork
Reduction Act. (44 U.S.C. 3501 et seq.)

D. Review Under the National
Environmental Policy Act of 1969

DOE has determined that this rule is
covered under the Categorical Exclusion
found in DOE’s National Environmental
Policy Act regulations at paragraph A.6
of Appendix A to Subpart D, 10 CFR
part 1021, which applies to rulemakings
that are strictly procedural.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 13132,
“Federalism”

Executive Order 13132, “Federalism.”
64 FR 43255 (Aug. 10, 1999) imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On

March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR 13735. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the products
that are the subject of today’s proposed
rule. States can petition DOE for
exemption from such preemption to the
extent, and based on criteria, set forth in
EPCA. (42 U.S.C. 6297) No further
action is required by Executive Order
13132.

F. Review Under Executive Order 12988,
“Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this final
rule meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and Tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the

expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy. (2 U.S.C. 1532(a),(b))
The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and Tribal
governments on a proposed ‘‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. On March 18,
1997, DOE published a statement of
policy on its process for
intergovernmental consultation under
UMRA (62 FR 12820) (also available at
http://www.gc.doe.gov). This final rule
contains neither an intergovernmental
mandate nor a mandate that may result
in the expenditure of $100 million or
more in any year, so these requirements
under the UMRA do not apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
final rule would not have any impact on
the autonomy or integrity of the family
as an institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

L Review Under Executive Order 12630,
“Governmental Actions and
Interference With Constitutionally
Protected Property Rights”

The Department has determined,
under Executive Order 12630,
“Governmental Actions and Interference
With Constitutionally Protected
Property Rights,”” 53 FR 8859 (March 18,
1988), that this rule would not result in
any takings which might require
compensation under the Fifth
Amendment to the United States
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516, note)
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provides for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (February 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (October 7, 2002). DOE has
reviewed today’s rulemaking under the
OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

K. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
This final rule would not have a
significant adverse effect on the supply,
distribution, or use of energy and,
therefore, is not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

L. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule prior to its effective date.
The report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

IV. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s final rule.

List of Subjects
10 CFR Part 429

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, and Reporting
and recordkeeping requirements.

10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, and Small
businesses.

Issued in Washington, DC, on September

12, 2011.

Kathleen Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Office of Technology
Development, Energy Efficiency and
Renewable Energy.

For the reasons set forth in the
preamble, DOE hereby amends chapter
II, subchapter D, of title 10 of the Code
of Federal Regulations as set forth
below:

PART 429—CERTIFICATION,
COMPLIANCE, AND ENFORCEMENT
FOR CONSUMER PRODUCTS AND
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 429
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

m 2. Section 429.37 is amended by
adding new paragraph (b)(2)(iii) to read
as follows:

§429.37 Class A external power supplies.

* * * * *

(b) * * *

(2)* * *

(iii) External power supplies that are
exempt from no-load mode
requirements under § 430.32(w)(1)(iii):
A statement that the product is designed
to be connected to a security or life
safety alarm or surveillance system
component, the average active mode
efficiency as a percent (%), the
nameplate output power in watts (W),
and if missing from the nameplate, the
certification report must also include
the output current in amperes (A) of the
basic model or the output current in
amperes (A) of the highest- and lowest-
voltage models within the external
power supply design family.

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 3. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

W 4. Section 430.2 is amended by adding
the definition for ““Security or life safety
alarm or surveillance system’ in
alphabetical order to read as follows:

§430.2 Definitions.

* * * * *

Security or life safety alarm or
surveillance system means:

(1) Equipment designed and marketed
to perform any of the following
functions (on a continuous basis):

(i) Monitor, detect, record, or provide
notification of intrusion or access to real
property or physical assets or
notification of threats to life safety.

(ii) Deter or control access to real
property or physical assets, or prevent
the unauthorized removal of physical
assets.

(iii) Monitor, detect, record, or
provide notification of fire, gas, smoke,
flooding, or other physical threats to
real property, physical assets, or life
safety.

(2) This term does not include any
product with a principal function other
than life safety, security, or surveillance
that:

(i) Is designed and marketed with a
built-in alarm or theft-deterrent feature;
or

(ii) Does not operate necessarily and

continuously in active mode.
* * * * *

m 5. Section 430.32 is amended by
revising paragraph (w)(1)(i) and adding
paragraph (w)(1)(iii) to read as follows:

§430.32 Energy and water conservation
standards and their effective dates.
* * * * *

(w) Class A external power supplies.
(1)(i) Except as provided in paragraphs
(w)(1)(ii) and (w)(1)(iii) of this section,
all Class A external power supplies
manufactured on or after July 1, 2008,
shall meet the following standards:

(iii) Non-application of no-load mode
requirements. The no-load mode energy
efficiency standards established in
paragraph (w)(1)(i) of this section shall
not apply to an external power supply
manufactured before July 1, 2017, that—

(A) Is an AC-to-AC external power
supply;

(B) Has a nameplate output of 20
watts or more;

(C) Is certified to the Secretary as
being designed to be connected to a
security or life safety alarm or
surveillance system component; and

(D) On establishment within the
External Power Supply International
Efficiency Marking Protocol, as
referenced in the “Energy Star Program



57900

Federal Register/Vol. 76, No. 181/Monday, September 19, 2011/Rules and Regulations

Requirements for Single Voltage
External Ac-Dc and Ac-Ac Power
Supplies” (incorporated by reference,
see §430.3), published by the
Environmental Protection Agency, of a
distinguishing mark for products
described in this clause, is permanently
marked with the distinguishing mark.
* * * * *

[FR Doc. 2011-23965 Filed 9-16—11; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0760; Directorate
Identifier 2011-NE-10-AD; Amendment 39—
16789; AD 2011-18-07]

RIN 2120-AA64

Airworthiness Directives;
WYTWORNIA SPRZETU
KOMUNIKACYJNEGO (WSK) “PZL-
RZESZOW”—SPOLKA AKCYJNA (SA)
PZL—10W Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An uncommanded engine in-flight
shutdown of a PZL-10W has been recently
reported. The investigation has shown that
the uncommanded engine in-flight shutdown
was due to excessive spline wear on the fuel
metering pump shaft.

This condition, if not identified and
corrected, may lead to further uncommanded
in-flight engine shutdowns and consequent
emergency landings of the affected
helicopters.

We are issuing this AD to prevent
uncommanded engine in-flight
shutdown and risk to the helicopter.
DATES: This AD becomes effective
October 4, 2011.

We must receive comments on this
AD by October 19, 2011.

The Director of the Federal Register
approved the incorporation by reference
of WSK Obligatory Bulletin No. E—-
19W147B/D0OA/2010 (this bulletin has
no issue date), listed in the AD as of
October 4, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: U.S. Department of
Transportation, 1200 New Jersey
Avenue SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (phone:
(800) 647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
e-mail: james.lawrence@faa.gov; phone:
(781) 238-7176; fax: (781) 238—7199.
SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2011-0030,
dated February 25, 2011, (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

An uncommanded engine in-flight
shutdown of a PZL-10W has been recently
reported. The investigation has shown that
the uncommanded engine in-flight shutdown
was due to excessive spline wear on the fuel
metering pump shaft.

This condition, if not identified and
corrected, may lead to further uncommanded
in-flight engine shutdowns and consequent
emergency landings of the affected
helicopters.

To address this unsafe condition, WSK
“PZL-Rzesz6w” S.A. has developed an
inspection programme of the fuel metering
pump shaft.

For the reasons described above, this AD
requires an inspection of the fuel metering
pump shaft and the accomplishment of the
associated corrective actions, as applicable.

You may obtain further information
by examining the MCAI in the AD
docket.

Relevant Service Information

WSK “PZL-Rzeszow” S.A has issued
Obligatory Bulletin No. E-19W147B/
DOA/2010 (this bulletin has no issue
date). The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA'’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of Poland, and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with EASA, they have
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
issuing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design.

FAA’s Determination of the Effective
Date

Since no domestic operators use this
product, notice and opportunity for
public comment before issuing this AD
are unnecessary. Therefore, we are
adopting this regulation immediately.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2011-0760;
Directorate Identifier 2011-NE-10-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including, if provided,
the name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:james.lawrence@faa.gov

Federal Register/Vol. 76,

No. 181/Monday, September 19, 2011/Rules and Regulations

57901

union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-18-07 WYTWORNIA SPRZETU
KOMUNIKACYJNEGO (WSK) PZL—
Rzeszow” SPOLKA AKCYJNA (SA):

TABLE 1

Amendment 39-16789; Docket No.
FAA—-2011-0760; Directorate Identifier
2011-NE-10-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective October 24, 2011.

Affected ADs

(b) None.
Applicability

(c) This AD applies to WSK PZL-10W
series turboshaft engines with a fuel metering
pump, part number ALRP-5, installed. These

engines are installed on, but not limited to,
PZL W-3A and PZL W-3AS helicopters.

Reason

(d) The MCALI states that:

An uncommanded engine in-flight
shutdown of a PZL-10W has been recently
reported. The investigation has shown that
the uncommanded engine in-flight shutdown
was due to excessive spline wear on the fuel
metering pump shaft.

This condition, if not identified and
corrected, may lead to further uncommanded
in-flight engine shutdowns and consequent
emergency landings of the affected
helicopters.

We are issuing this AD to prevent
uncommanded engine in-flight shutdown
and risk to the helicopter.

Actions and Compliance

(e) Within the compliance time indicated
in Table 1 of this AD, perform a one time
inspection of spline teeth on the fuel
metering pump shaft for excessive wear Use
WSK Obligatory Bulletin no. E-19W147B/
DOA/2010 (this bulletin has no issue date) to
do the inspection.

Engine configuration at the effective date of this AD

Compliance time for the inspection

(1) Engine fitted with a fuel metering pump that has accumulated grater
than or equal to 1 000 hours of engine operation since new or since

last overhaul..

(2) Engine fitted with a fuel metering pump that has accumulated less
than 1 000 hours since new or since last overhaul..

Within 25 hours of engine operation after the effective date of this AD.

Before accumulating 1,000 hours of engine operation since new or
since last overhaul, or within 25 hours of engine operation after the
effective date of this AD, whichever is later.

(3) Do not operate any aircraft with an
engine fuel metering pump that fails the
inspection required by paragraph (e) of this
AD.

(4) After the effective date of this AD, do
not install any ALRP-5 fuel pump on an
engine unless it passes the inspection
required by paragraph (e) of this AD.

FAA AD Differences
(f) This AD doesn’t require reporting.
Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Engine Certification
Office, FAA, has the authority to approve
AMOCG:s for this AD, if requested using the
procedures found in 14 CFR 39.19.

Paperwork Reduction Act Burden Statement

(2) For any reporting requirement in this
AD, a federal agency may not conduct or
sponsor, and a person is not required to
respond to, nor shall a person be subject to
a penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork Reduction
Act unless that collection of information
displays a current valid OMB Control
Number. The OMB Control Number for this

information collection is 2120-0056. Public
reporting for this collection of information is
estimated to be approximately 5 minutes per
response, including the time for reviewing
instructions, completing and reviewing the
collection of information. All responses to
this collection of information are mandatory.
Comments concerning the accuracy of this
burden and suggestions for reducing the
burden should be directed to the FAA at: 800
Independence Ave. SW., Washington, DC
20591, Attn: Information Collection
Clearance Officer, AES—200.

Related Information

(h) Refer to MCAI Airworthiness Directive
2011-0030, dated February 25, 2011.

(i) Contact James Lawrence, Aerospace
Engineer, Engine Certification Office, FAA,
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Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803; e-mail: james.lawrence@faa.gov;
phone: (781) 238-7176; fax: (781) 238-7199,
for more information about this AD.

Material Incorporated by Reference

(j) You must use WYTWORNIA SPRZETU
KOMUNIKACYJNEGO Obligatory Bulletin
No. E-19W147B/D0OA/2010 (this bulletin has
no issue date), to do the actions required by
this AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact WYTWORNIA SPRZETU
KOMUNIKACYJNEGO PZL—Rzeszow” S.A.
Hetmanska 120 35-078 RZESZOW; Poland;
phone: (0-17) 8546100, 8546200, fax: (0-17)
8620750.

(3) You may review copies at the FAA,
New England Region, 12 New England
Executive Park, Burlington, MA; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts on
August 18, 2011.
Peter A. White,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 2011-23930 Filed 9-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0376; Airspace
Docket No. 10-AEA-11]

RIN 2120-AA66
Amendment and Establishment of Air

Traffic Service Routes; Northeast
United States

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends five
existing Air Traffic Service (ATS) routes
and establishes four new ATS routes.
The existing routes being amended are
Q-42, J-60, V—16, V—229 and V-449.
The new routes are Q—-62, Q—406, Q—448
and Q—480. The FAA is taking this
action to increase National Airspace
System (NAS) efficiency, enhance safety
and reduce delays within the New York
metropolitan area airspace.

DATES: Effective date 0901 UTGC, October
20, 2011. The Director of the Federal
Register approves this incorporation by

reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace, Regulations and ATC
Procedures Group, Office of Airspace
Services, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.
SUPPLEMENTARY INFORMATION:

History

On May 17, 2011, the FAA published
in the Federal Register a notice of
proposed rulemaking to amend jet route
J-60, area navigation (RNAV) route Q—
42, and VOR Federal airways V-16, V-
229 and V-449 (76 FR 28379). In
addition, the FAA proposed to establish
four new RNAV routes designated as Q-
62, Q—406, Q—448 and Q-480. The
changes were proposed to facilitate the
routing of westbound air traffic
departing the New York metropolitan
area and better sequence departing
traffic with en route overflight traffic to
reduce delays within the New York
terminal airspace. Additionally, the
changes were designed to more
efficiently accommodate aircraft landing
within the Potomac Terminal Radar
Approach Control (TRACON) airspace.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. Forty comments were
received.

Discussion of Comments

Comments received fell within three
general categories: administrative
issues, safety issues and environmental
issues.

Administrative Issues

One commenter believed that there
was an error in the description of
Federal airway V-229 as published in
the NPRM. The FAA reviewed the
proposed V—229 description and
determined that it was correctly
published. Several commenters contend
that the description of the proposed
ATS route changes in the NPRM are not
easily understandable to the general
public. The FAA does not include a
graphic depiction of ATS route
proposals in a NPRM because most ATS
routes extend for long distances and the
reduced scale used by the Federal
Register when publishing the graphic
would cause the resulting “picture” to
be compressed to such a degree that it
would provide little value to a
commenter. The NPRM for this proposal
did include a written description of the
changes for each route as well as the

“legal description” listing each point
that makes up the route. For area
navigation (RNAV) routes, the legal
description also includes the latitude
and longitude of each point. Once the
establishment of, or modification of, a
route is adopted in a final rule, the route
will be illustrated on the appropriate
aeronautical chart(s).

Another commenter commented
generally that the proposal
circumvented the Administrative
Procedure Act (APA). The FAA does not
agree. The APA (Title 5, U.S.C., section
553) governs the process by which
agencies of the Federal government may
propose and establish regulations. The
FAA has fully complied with APA
notice and comment requirements
applicable to this rulemaking action.

Safety Issues

Commenters argued that the proposed
routes are a danger to the public, that
aircraft should not overfly residential
areas for safety reasons, and that the
redesigned flight paths will strain and
subject airports beyond their physical
limitations and place the community at
risk. The FAA does not agree that the
changes adopted in this rule will
adversely impact safety. To the contrary,
the routes have been carefully designed
to enhance the safety and efficiency of
air traffic operations. As with other
major U.S. cities served by high volume
airport(s), the New York metropolitan
area is densely populated with
residential land uses surrounding all of
the major airports. Arrivals into and
departures from these airports cannot
avoid overflight of all residential areas.
The ATS route changes in this route
will not put a strain on airport
operations or place the surrounding
communities at risk. The route changes
will, however, serve to increase the
safety and efficiency of air traffic
operations at the airports as part of a
solution to the longstanding issues of air
traffic congestion and delays.

Environmental Issues

The majority of the comments
received dealt with one or more
environmental concerns. Many opposed
the changes stating that additional
environmental study was required. The
FAA does not agree. The National
Environmental Policy Act (NEPA)
requires the FAA to conduct an
environmental review prior to
implementing any Federal action, such
as the implementation of new or
amended air traffic procedures. All of
the routes described in this rulemaking
were reviewed accordingly. Public
comments received in response to the
NPRM were considered during this
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review, as well as the potential for
extraordinary circumstances resulting
from these new and amended routes.

Others believed that the ATS route
changes significantly modify the NY/NJ/
PHL Metropolitan Area Airspace
Redesign project, approved in 2007.
None of the ATS routes contained in
this action impact the findings in the
NY/NJ/PHL Metropolitan Area Airspace
Redesign Environmental Impact
Statement (EIS).

Some commenters called for the FAA
to conduct an EIS, as was done for the
NY/NJ/PHL Metropolitan Area Airspace
Redesign, and to obtain air quality
sampling information.® An EIS is not
warranted for these actions because the
routes are too high to create a significant
noise impact. Furthermore,
implementation of the ATS routes in
this rule are expected to improve overall
fuel savings and therefore, would
decrease air quality impacts.

The five ATS routes that are amended
in this rule (J-60, Q—42, Q—406, Q—448
and Q—480) are in the high altitude
structure and their lowest base altitude
is 18,000 feet MSL.2 Since the base
altitude of the routes is 18,000 feet MSL,
no noise analysis is required. (See 65 FR
76339; December 6, 2000.) Route Q—-62
is a new high altitude route which also
has a base altitude of 18,000 feet MSL
and does not require noise analysis.
Additionally, Q—62 overlies an existing
jet route J-64. Routes V—-16, V-229, and
V—449 are existing routes in the low
altitude structure. These routes include
altitudes between 10,000 and 18,000
feet MSL which are utilized primarily
by single-engine propeller-driven
aircraft. Because of the altitudes of those
routes, no noise analysis is required.?
(See 65 FR 76339; December 6, 2000.)

The noise information in the Noise
Mitigation Report is not expected to
change as a result of this rule because,
as previously discussed, the majority of
the ATS changes in this rule occur
above 10,000 feet MSL. Additionally,
both V-16 and V-229 were realigned
slightly in order to provide airspace for
aircraft departing John F. Kennedy

1The FAA did prepare an EIS for the NY/NJ/PHL
Metropolitan Area Airspace Redesign project. The
EIS contained a fuel burn analysis resulting in a
“presumed to conform” air quality determination.
The FAA also published noise impacts attributed to
the NY/NJ/PHL Airspace Redesign project in a
report titled ‘“Noise Mitigation Report,” dated April
6, 2007. This report can be found on the project
Web site at the following link: http://www.faa.gov/
air_traffic/nas_redesign/regional_guidance/
eastern_reg/nynjphl_redesign/documentation/
media.Noise Mitigation_ Report.pdf.

2These five ATS routes were studied in the NY/
NJ/PHL Metropolitan Area Airspace Redesign (EIS).

3Routes Q—62, V-16, V-229, and V-499 were not
included in the NY/NJ/PHL Metropolitan Area
Airspace Redesign EIS.

International Airport (JFK) to conduct
unrestricted climbs to their en route
altitudes. This change not only reduces
noise in areas surrounding JFK by
getting aircraft to higher altitudes faster,
it also helps to deconflict air traffic.

Some communities felt that they are
unfairly impacted by low flying aircraft
and that traffic should be spread by
using other airways. The area near
LaGuardia Airport (LGA) was cited as
an example. It should be emphasized
that the ATS route changes in this rule
will not result in additional air traffic
volume. Instead, the routes are designed
to provide operational improvements in
the existing en route airway structure to
handle existing air traffic in a safe and
more efficient manner. Further, these
route changes do not change the flight
tracks into and out of LGA. The FAA
reviewed LGA’s arrival and departure
flight tracks and found that procedures
in use at LGA have not undergone any
significant changes since October 2007.
The arrival and departure routes for
LGA (and any other airport) depend on
a variety of factors including: runway in
use, weather, the aircraft’s destination,
the proximity of other airports and air
traffic to and from those airports. The
procedures that take departing aircraft
from the runway up to join their
intended airway in the en route
structure, or bring arriving aircraft down
from the en route airway structure to the
runway, are designed to maintain safety
and efficiency. This is especially
important in a complex airspace area,
such as New York with its several major
airports (JFK, LGA, Newark-Liberty
International, efc.) being in such close
proximity.

The amendments to these ATS routes
do not trigger any extraordinary
circumstances, and therefore an
environmental assessment is not
warranted. The FAA has determined
that this action is categorically excluded
in accordance with FAA Order 1050.1E,
paragraphs 311a, 311b and 311i.

Differences From NPRM

There are no changes to the
descriptions of ATS Routes Q—42, Q-62,
V-16, and V-229 from that published in
the NPRM. Minor changes or edits were
made to J-60, Q—-406, Q—480 and Q-448,
as described below. J-60 has been
modified slightly from the proposal. The
position of the dog-leg referenced in the
NPRM (northwest of East Texas, PA
VOR/DME) was moved 0.3 nautical
miles southeast of the proposed position
along the path of the original J-60. From
this point, the airway turns and
proceeds directly to the SPARTA
VORTAC. This caused the NEWEL
intersection (SPARTA, NJ 253° radial

and the Broadway, NJ 295° radial) to be
moved 0.58 nautical miles to the
southeast. These changes simplify
navigation by creating a single dog-leg,
removing all references to Ravine, PA
and the Broadway, NJ and using only
the Philipsburg, PA and Sparta, NJ
bearings as a reference for this portion
of the airway.

An editorial change is made to Q—406
and Q—448 by changing the name of one
waypoint in the description from JEETR
to DBABE. After publication of the
NPRM, it was found that a similar
sounding fix (JETER) already existed in
the NAS within 120 miles of the
proposed JEETR. To avoid confusion,
and in the interest of safety, the
waypoint name change is being made. It
is important to note that the latitude and
longitude of this waypoint did not
change from that set forth in the NPRM
and, therefore, the alignment of Q—406
and Q—448 remains the same as
proposed.

A minor change to the position of the
CANDR waypoint affects the description
of Q—480. The proposed position of
CANDR was lat. 40°58’02” N., long.
74°57’30” W. As a result of refinements
aligning CANDR as an intersection on J—
60, Q—480 and the DEEZZ Standard
Instrument Departure Procedure, the
latitude/longitude position of CANDR
was adjusted by 0.38 nautical miles. The
revised CANDR coordinates are lat.
40°57'59.35” N., long. 74°57728.70” W.

Due to rounding, the CANDR
coordinates in the Q—480 legal
description are lat. 40°57°59”N., long.
74°57°29”W.

The routing of V-449 differs from the
NPRM in that the proposed segment that
extended between the Selinsgrove, PA
VORTAC and the Milton, PA VORTAC
has been deleted. Flight inspection of
that segment could not be completed in
the allotted time, so the segment is
being deleted from the route
description.

The Rule

This action amends Title 14 Code of
Federal Regulation (14 CFR) part 71 by
modifying existing routes J-60, Q—42,
V-16, V=229 and V—449. ]-60 is
realigned to help reduce congestion and
converging en route aircraft flows, and
to mitigate a choke point over the
existing ELIOT departure fix.

RNAYV route Q—42 is amended by
deleting the current segments between
the BRNAN, PA, waypoint (WP) and
ELIOT, PA, WP and replacing them with
segments extending from BRNAN WP to
new WPs HOTEE, PA; BTRIX, PA;
SPOTZ, PA, and terminating at a new
waypoint ZIMMZ, NJ. This change will


http://www.faa.gov/air_traffic/nas_redesign/regional_guidance/eastern_reg/nynjphl_redesign/documentation/media.Noise_Mitigation_Report.pdf
http://www.faa.gov/air_traffic/nas_redesign/regional_guidance/eastern_reg/nynjphl_redesign/documentation/media.Noise_Mitigation_Report.pdf
http://www.faa.gov/air_traffic/nas_redesign/regional_guidance/eastern_reg/nynjphl_redesign/documentation/media.Noise_Mitigation_Report.pdf
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also help reduce converging flows and
congestion.

VOR Federal airways V-16 and V-229
are amended by inserting a dogleg north
of their present courses by following the
Kennedy VOR/DME 040° radial
northeast of Kennedy VOR/DME. V-16
then turns east bound, bypassing the
Deer Park VOR/DME, then proceeds to
the Calverton VOR/DME and resumes
its current course. V-229 is also
modified along the Kennedy VOR/DME
040° radial, then turns eastbound to re-
intercept its current course toward the
Bridgeport, CT, VOR/DME. The V-16
and V-229 changes are intended to free
up airspace to accommodate a climb
corridor for John F. Kennedy
International Airport (JFK) departures.

V-449, which currently extends
between the Lake Henry, PA, VORTAC
and the Albany, NY, VORTAG, is
lengthened westward by adding a new
segment that extends between the
Milton, PA, VORTAC and the Lake
Henry, PA, VORTAC. This change will
facilitate routing for arrivals into La
Guardia Airport.

Four new RNAYV routes are being
established and designated as Q-62, Q-
406, Q—448 and Q—480. Q-62 will
enhance westward flows, reduce
congestion and provide flexibility for
aircraft entering the Cleveland ARTCC
area and routings toward Chicago.

Q—406, Q—448 and Q—480, along with
the amended Q—42, will reduce current
converging en route flows that result
from dependency on ground-based
navigation aids. The new Q-route
segments will permit some alignment
with New York departure fixes NEWEL,
CANDR and ZIMMZ. These new fixes
will be used for departures from the
New York metropolitan area airports to
transition and merge aircraft from the
terminal structure into the high altitude
en route structure and vice versa. In
addition, the new routes will relieve
congestion by providing alternate
routings for aircraft landing at airports
outside the New York Metropolitan
area.

Jet routes are published in paragraph
2004, high altitude RNAV routes are

published in paragraph 2006, and VOR
Federal airways are published in
paragraph 6010, respectively, of FAA
Order 7400.9V dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The jet routes, high altitude RNAV
routes and VOR Federal airways listed
in this document will be subsequently
published in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation because the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
because it modifies the route structure
of Jet Routes as required to preserve the
safe and efficient flow of air traffic.

Radials listed in this rule are
expressed in degrees relative to True
North.

Q42 Kirksville, MO (IRK) to ZIMMZ, NJ [Amended]

... VORTAC

cee WP e

... VORTAC
VOR/DME ....

Kirksville, MO (IRK)

STRUK, IL oociiiiiiiiiiiiiiiiiiiinccnnccnn

Danville, IL (DNV)
Muncie, IN (MIE)

HIDON, OH ....ccooovviiiiiiiiiiiiicniiiciecinec s
BUBAA, OH ..ccoovviiiiiiiiiiiiicniiiccicce,

PSYKO, PA
BRNAN, PA ...
HOTEE, PA
BTRIX, PA
SPOTZ, PA

ZIMMZ, NJ cooviviiiniiiiniiiiiiieiicnee e

Environmental Review

The FAA has determined that this
action is categorically excluded from
further environmental documentation
according to FAA Order 1050.1E,
paragraph 311a, 311b, and 311i. The
implementation of this action will not
result in any extraordinary
circumstances in accordance with
paragraph 304 of Order 1050.1E.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9V,
Airspace Designations and Reporting
Points, dated August 9, 2011 and
effective September 15, 2011, is
amended as follows:

Paragraph 2004 Jet Routes

* * * * *

J-60 [Amended]

From Los Angeles, CA; via Paradise, CA;
Hector, CA; Boulder City, NV; Bryce Canyon,
UT; Hanksville, UT; Red Table, CO; Mile
High, CO; Hayes Center, NE; Lincoln, NE;
Iowa City, IA; Joliet, IL; Goshen, IN; DRYER,
OH; Philipsburg, PA; INT Philipsburg 100°
and Sparta, NJ, 253° radials to Sparta, NJ.

* * * * *

Paragraph 2006 United States Area
Navigation Routes
* * * * *

. 40°08’06” N., long.
. 40°14’04” N, long.
. 40°17’38” N., long.
. 40°14'14” N, long.
. 40°10’00” N., long.
. 40°1027” N., long.
. 40°08"37” N., long.
. 40°08’07” N., long.
. 40°20736” N., long.
. 40°36706” N., long.
. 40°45’55” N, long.
. 40°4811” N, long.

92°3530” W.
90°18'22” W.
87°3326” W.
85°2339” W.
81°37°27” W.
80°5817” W.
79°09'13” W.
77°50°07” W.
76°29°37” W.
75°49'11” W.
75°22’59” W.

)
)
)
)
)
)
)
)
)
)
)
75°07°25” W.)
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Q62 NOLNN, OH to SARAA, PA [New]

NOLNN, OH
WEEVR, OH ....

BURNI, PA ...
MCMAN, PA ...
VALLO, PA ........
Ravine, PA (RAV

SUZIE, PA ..ot

SARAA, PA

Q406 Broadway, NJ (BWZ) to Barnes, MA (BAF) [New]

Broadway, NJ (BWZ) ....cccccvvivviininiininiiniinnns
DBABE, NY oo

LANNA, NJ
DBABE, NY

BASYE, NY oo,

TRIBS, CT ....
BIGGO, CT .........
Barnes, MA (BAF)

vee VOR/DME ...t

Q480 ZANDR, OH to Kennebunk, ME (ENE) [New]

Bellaire, OH (AIR) .
LEJOY, PA
VINSE, PA ...
BEETS, PA ...
HOTEE, PA ..
BTRIX, PA ...
SPOTZ, PA ..
CANDR, NJ ..
JEFFF, NJ
Kingston, NY (IGN)
LESWL, CT ............
Barnes, MA (BAF) ..........

Kennebunk, ME (ENE) ......cccovvivvvieeeeieiiivneennen.

* * * * *

Paragraph 6010 VOR Federal Airways

V-16 [Amended]

From Los Angeles, CA; Paradise, CA; Palm
Springs, CA; Blythe, CA; Buckeye, AZ;
Phoenix, AZ; INT Phoenix 155° and
Stanfield, AZ, 105° radials; Tucson, AZ;
Cochise, AZ; Columbus, NM; El Paso, TX;
Salt Flat, TX; Wink, TX; INT Wink 066° and
Big Spring, TX, 260° radials; Big Spring;
Abilene, TX; Bowie, TX; Bonham, TX; Paris,
TX; Texarkana, AR; Pine Bluff, AR; Marvell,
AR; Holly Springs, MS; Jacks Creek, TN;
Shelbyville, TN; Hinch Mountain, TN;
Volunteer, TN; Holston Mountain, TN;
Pulaski, VA; Roanoke, VA; Lynchburg, VA;
Flat Rock, VA; Richmond, VA; INT
Richmond 039° and Patuxent, MD, 228°
radials; Patuxent; Smyrna, DE; Cedar Lake,
NJ; Coyle, NJ; INT Coyle 036° and Kennedy,
NY, 209° radials; Kennedy; INT Kennedy
040° and Calverton, NY, 261° radials;
Calverton; Norwich, CT;

Boston, MA. The airspace within Mexico
and the airspace below 2,000 feet MSL
outside the United States is excluded. The

ZANDR, OH ...ccooviiviiiiiiiiiiiiiiiin FIX i

airspace within Restricted Areas R-5002A,
R-5002C, and R-5002D is excluded during
their times of use. The airspace within
Restricted Areas R—4005 and R—4006 is
excluded.

V-229 [Amended]

From Patuxent, MD; INT Patuxent 036° and
Atlantic City, NJ, 236° radials; Atlantic City;
INT Atlantic City 055° and Colts Neck, NJ,
181° radials; INT Colts Neck 181° and
Kennedy, NY, 209° radials; Kennedy; INT
Kennedy 040° and Calverton, NY, 261°
radials; INT Calverton 261° and Kennedy
053° radials; INT Kennedy 053° and
Bridgeport, CT, 200° radials; Bridgeport;
Hartford, CT; INT Hartford 040° and Gardner,
MA, 195° radials; Gardner; Keene, NH; INT
Keene 336° and Burlington, VT, 160° radials;
to Burlington. The airspace within R-5002B
is excluded during times of use. The airspace
below 2,000 feet MSL outside the United
States is excluded.

V-449 [Amended]

From Milton, PA; INT Milton 064° and
Williamsport, PA 109° radials; Lake Henry,
PA; DeLancey, NY; Albany, NY.

FIX. oo
o UNORTAG oo

Q448 Pottstown, PA (PTW) to Barnes, MA (BAF) [New]

Pottstown, PA (PTW) ..ooovivieeieieiiiineeeeee e, VORTAC ettt

. 41°14°04” N., long.
. 41°13'21” N., long.
. 41°09'16” N., long.
. 41°02’51” N., long.
. 41°0028” N., long.
. 40°4945” N., long.
. 40°3925” N, long.
. 40°38’16” N., long.
. 40°37’37” N., long.
. 40°33’12” N., long.
. 40°2712” N., long.
. 40°26'22” N., long.

. 40°47’54” N., long.
. 41°08"30” N., long.
. 41°20"37” N., long.
. 41°3929” N., long.
. 41°57°21” N., long.
. 42°0943” N., long.

. 40°13’20” N., long.
. 40°33"35” N, long.
. 41°08’30” N., long.
. 41°20737” N., long.
. 41°39°29” N, long.
. 41°5721” N, long.
. 42°0943” N., long.

. 40°00"19” N., long.
. 40°01°01” N., long.
. 40°00"12” N., long.
. 39°58716” N., long.
. 39°5720” N, long.
. 40°20"36” N., long.
. 40°36706” N., long.
. 40°45’55” N., long.
. 40°57’59” N, long.
. 41°14’46” N., long.
. 41°39’56” N., long.
. 41°53’31” N., long.
. 42°0943” N, long.
. 43°25732” N., long.

84°38'12” W.)
84°13°04” W.)
82°42'57” W.)
80°52’40” W.)
80°31'54” W.)
79°04’39” W.)
77°48'14” W.)
77°34’14” W.)
77°26'18” W.)
76°35'58” W.)
75°58'22” W.)
75°53'16” W.)

74°4919” W.)
74°05’46” W.)
73°47’55” W.)
73°19°03” W.)
73°04’05” W.)
72°42'58” W.)

75°33'37” W.)
75°01°40” W.)
74°05'46” W.)
73°47'55” W.)
73°19°03” W.)
73°04’05” W.)
72°42'58” W.)

81°31'58” W.)
80°49°02” W.)
79°24’54” W.)
77°57'21” W.)
77°26'59” W.)
76°29'37” W.)
75°49'11” W.)
75°22’59” W.)
74°57°29” W.)
74°27°43” W.)
73°49'20” W.)
73°19'20” W.)
72°42'58” W.)
70°36’49” W.)

Issued in Washington, DC on September

12, 2011.

Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2011-23839 Filed 9-16—11; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

[Docket No. FDA-2011-N-0003]

Implantation or Injectable Dosage
Form New Animal Drugs; Ivermectin

AGENCY: Food and Drug Administration,

HHS.

ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Cross Vetpharm Group Ltd. The
ANADA provides for use of an
ivermectin injectable solution for
treatment and control of various internal
and external parasites in cattle, swine,
reindeer, and American bison.

DATES: This rule is effective September
19, 2011.

FOR FURTHER INFORMATION CONTACT: John
K. Harshman, Center for Veterinary
Medicine (HFV-170), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8197, e-
mail: john.harshman@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: Cross
Vetpharm Group Ltd., Broomhill Rd.,
Tallaght, Dublin 24, Ireland, filed
ANADA 200-447 for the use of
BIMECTIN (ivermectin) Injection for
Cattle and Swine for treatment and
control of various internal and external
parasites in cattle, swine, reindeer, and
American bison. Cross Vetpharm Group
Ltd.’s BIMECTIN Injection for Cattle and
Swine is approved as a generic copy of
Merial Ltd.’s IVOMEC (ivermectin)
Injection for Cattle and Swine, approved
under NADA 128-409. The ANADA is
approved as of July 5, 2011, and the
regulations in 21 CFR 522.1192 are
amended to reflect the approval.

A summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

FDA has determined under 21 CFR
25.33 that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2.In §522.1192, revise paragraph
(b)(2) to read as follows:

§522.1192 Ivermectin.
* * * * *
(b) * % %

(2) Nos. 055529, 058005, 059130, and
061623 for use of the product described
in paragraph (a)(2) of this section as in
paragraphs (e)(2), (e)(3), (e)(4), and (e)(5)
of this section.

* * * * *

Dated: September 13, 2011.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2011-23865 Filed 9-16-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 522 and 556
[Docket No. FDA-2011-N-0003]

New Animal Drugs; Gamithromycin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an original new animal drug
application (NADA) filed by Merial, Ltd.
The NADA provides for the veterinary
prescription use of gamithromycin
injectable solution for the management
of bovine respiratory disease (BRD).
FDA is also amending the regulations to
add the established tolerances for
residues of gamithromycin in edible
tissues of cattle.

DATES: This rule is effective September
19, 2011.

FOR FURTHER INFORMATION CONTACT:
Cindy L. Burnsteel, Center for
Veterinary Medicine (HFV-130), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 240—-276—
8341, e-mail:
cindy.burnsteel@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Merial
Ltd., 3239 Satellite Blvd., Bldg. 500,
Duluth, GA 30096-4640 filed NADA
141-328 that provides for the veterinary
prescription use of ZACTRAN

(gamithromycin), an injectable solution,
in beef and non-lactating dairy cattle for
the treatment of BRD associated with
Mannheimia haemolytica, Pasteurella
multocida, and Histophilus somni; and
for the control of respiratory disease in
beef and non-lactating dairy cattle at
high risk of developing BRD associated
with M. haemolytica and P. multocida.
The application is approved as of June
16, 2011, and the regulations are
amended in 21 CFR parts 522 and 556
to reflect the approval.

A summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Division of Dockets
Management (HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning on the
date of approval.

The Agency has determined under 21
CFR 25.33 that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 522
Animal drugs.

21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 522 and 556 are amended as
follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.

m 2. Section 522.1014 is added to read
as follows:
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§522.1014 Gamithromycin.

(a) Specifications. Each milliliter (mL)
of solution contains 150 milligrams (mg)
gamithromycin.

(b) Sponsor. See No. 050604 in
§510.600(c) of this chapter.

(c) Related tolerances. See § 556.292
of this chapter.

(d) Conditions of use—(1) Cattle—(i)
Amount. Administer 6 mg/kilogram of
body weight (2 mL per 110 pounds) one
time by subcutaneous injection in the
neck.

(ii) Indications for use. For the
treatment of bovine respiratory disease
(BRD) associated with Mannheimia
haemolytica, Pasteurella multocida, and
Histophilus somni in beef and non-
lactating dairy cattle; and for the control
of respiratory disease in beef and non-
lactating dairy cattle at high risk of
developing BRD associated with M.
haemolytica and P. multocida.

(iii) Limitations. Cattle intended for
human consumption must not be
slaughtered within 35 days from the last
treatment. Do not use in female dairy
cattle 20 months of age or older. A
withdrawal period has not been
established for this product in
preruminating calves. Do not use in
calves to be processed for veal. Federal
law restricts this drug to use by or on
the order of a licensed veterinarian.

(2) [Reserved]

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

m 3. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

W 4. Section 556.292 is added to read as
follows:

§556.292 Gamithromycin.

(a) Acceptable Daily Intake (ADI). The
ADI for total residues of gamithromycin
is 10 micrograms per kilogram of body
weight per day.

(b) Tolerances. The tolerances for
gamithromycin (the marker residue) are:

(1) Cattle—(i) Liver (the target tissue):
500 parts per billion (ppb).

(ii) Muscle. 150 ppb.

(2) [Reserved]

(c) Related conditions of use. See
§522.1014 of this chapter.

Dated: September 13, 2011.

Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2011-23874 Filed 9-16-11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 556
[Docket No. FDA-2011-N-0003]

Tolerances for Residues of New
Animal Drugs in Food; Progesterone

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to update the
allowable incremental increase for
residues of progesterone in edible
tissues of cattle and sheep based on the
1994 revised daily consumption values.
This action is being taken to improve
the accuracy of the regulations.

DATES: This rule is effective September
19, 2011.

FOR FURTHER INFORMATION CONTACT:
Kevin Gaido, Center for Veterinary
Medicine (HFV-153), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 240-276—8212, e-
mail: kevin.gaido@fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Section
512(i) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 360b(i)) (21
CFR 514.105(a)) directs FDA to establish
tolerances by regulation, as necessary,
when a new animal drug is approved for
use in food-producing animals.
Progesterone is approved for use in
subcutaneous implants used for
increased rate of weight gain in suckling
beef calves and steers (21 CFR 522.1940)
and in vaginal inserts used for
management of the estrous cycle in
female cattle and ewes (21 CFR
529.1940).

FDA has noticed the animal drug
tolerance regulations do not reflect
levels for progesterone using the daily
consumption values in the current
guidance document, “Guideline for
Establishing a Safe Concentration” (59
FR 37499, July 22, 1994). At this time,
FDA is amending 21 CFR 556.540 to
reflect the revised daily consumption
values as applied to edible tissues of
cattle. Sheep are considered a minor
species for human food safety
assessment, and the updated allowable
incremental increase limits for cattle
tissues based on the revised daily
consumption values are applicable to
sheep. This action is being taken to
improve the accuracy of the regulations.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because

it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 556

Animal drugs, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 556 is amended as follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

m 1. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.
m 2. Revise § 556.540 to read as follows:

§556.540 Progesterone.

(a) [Reserved]

(b) Tolerances. Residues of
progesterone are not permitted in excess
of the following increments above the
concentrations of progesterone naturally
present in untreated animals:

(1) Cattle and sheep—(i) Muscle: 5
parts per billion (ppb).

(ii) Liver: 15 ppb.

(iii) Kidney: 30 ppb.

(iv) Fat: 30 ppb.

(2) [Reserved]

(c) Related conditions of use. See
§§522.1940 and 529.1940 of this
chapter.

Dated: September 13, 2011.
Bernadette Dunham,
Director, Center for Veterinary Medicine.
[FR Doc. 2011-23867 Filed 9-16—11; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 240
RIN 1510-AB25

Indorsement and Payment of Checks
Drawn on the United States Treasury

AGENCY: Financial Management Service,
Fiscal Service, Treasury.
ACTION: Final rule.

SUMMARY: This final rule authorizes the
Department of the Treasury (Treasury),
Financial Management Service (FMS),
to direct Federal Reserve Banks to debit
a financial institution’s Master Account
for all check reclamations against the
financial institution that the financial
institution has not protested. Financial
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institutions will continue to have the
right to file a protest with FMS if they
believe a proposed reclamation is in
€ITor.

DATES: This rule is effective October 19,
2011.

FOR FURTHER INFORMATION CONTACT:
Sandra Walls, Reclamation Branch
Manager, Check Resolution Division, at
(202) 874-7945 or
sandra.walls@fms.treas.gov; or William
J. Erle, Senior Counsel, at (202) 874—
6975 or william.erle@fms.treas.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Department of the Treasury
(Treasury), Financial Management
Service (FMS),? is amending its
regulation at 31 CFR part 240 (Part 240),
governing the indorsement and payment
of checks drawn on the United States
Treasury. Part 240 sets forth how checks
may be indorsed and the remedies
available to Treasury when checks are
improperly negotiated. The rule
provides for the allocation of loss
between the Government and indorsers
of the check. In addition, Part 240
provides information on how Treasury
will collect debts owed by financial
institutions and other indorsers when
they fail to pay check reclamations
made by Treasury.

On January 4, 2010, Treasury issued
a notice of proposed rulemaking
(NPRM) requesting comments on its
proposal to provide Treasury with the
authority to direct Federal Reserve
Banks to debit a financial institution’s
Master Account for all check
reclamations for which the financial
institution has not submitted a valid
protest with supporting documentation.
See 75 FR 95. The proposed rule
explained that FMS will notify the
financial institution of the reclamation
by sending a NOTICE OF DIRECT
DEBIT (RECLAMATION), which also
will inform the financial institution
that, if the reclamation is not paid by
the 30th day after the direct debit notice
date, the financial institution’s Master
Account will be debited by its servicing
Federal Reserve Bank.

II. Discussion of Comments

FMS received two comments on the
proposed rule—one from a financial
institution and one from a banking
association. Both commenters indicated
that the proposed 30-day notice period
before a direct debit is carried out was
too short. Rather, they suggested that

1FMS is the bureau within Treasury charged with
implementing Treasury’s authority in this area. The
terms Treasury and FMS are used interchangeably
in this rule.

FMS provide a financial institution with
notice 60 days before directing the
Federal Reserve to debit the financial
institution’s Master Account. FMS
carefully considered this comment and
decided to keep the proposed 30-day
notice period. Currently 95% of all
Treasury reclamations are already paid
by financial institutions within 30 days.
An extended processing time would not
be consistent with the goal of the
revised regulation—to expedite and
streamline the process of collecting
unpaid reclamations. When a financial
institution has reason to believe the
reclamation direct debit should not
proceed, it may file a protest.

Both commenters indicated that FMS
should clarify which account will be
debited in a reclamation direct debit.
They pointed out that the NPRM refers
to both an “account” and a ‘“reserve
account.” FMS agrees that this point
should be clarified. Therefore, the final
rule includes a new definition for
“Master Account’ that mirrors the
definition found in Federal Reserve
Banks Operating Circular 1.
Additionally, throughout the rule,
“reserve account’” and ‘“‘account” have
been replaced with “Master Account.”

Although not a direct comment on the
proposed rule, both commenters
expressed concern with the amount of
time FMS takes to process reclamation
protests. In response to this concern,
FMS notes that it routinely exceeds the
goal set forth in Part 240: that FMS will
make every effort to decide a properly
submitted protest within 60 days. In
fiscal year 2010, 85% of bank protests
received were resolved within 30 days.
Still, some complicated protests take
longer to resolve. FMS will continue to
work diligently to make final decisions
as quickly as possible. Contrary to one
commenter’s assertion, FMS maintains a
reclamations Web page (http://
www.fms.treas.gov/goldbook) that
provides a telephone number, a
facsimile number, an e-mail address,
and a mailing address for financial
institutions to use to get information
about their protests.

Finally, one commenter asked FMS to
include in the final rule requirements
for refund transaction processing. The
commenter was concerned that, in the
event FMS provides a refund for a
reclamation payment, the refund may
include interest and penalties already
paid by the financial institution in
addition to the original reclamation
debt. To maintain accurate accounting
for refund transactions, the commenter
asked FMS to provide more information
about the refund amount and to include
the requirements for refund transaction
processing in the final rule. Currently,

on the check issued in settlement for a
bank protest, FMS prints “refund for
check #XXXX-XX,XXX,XXX"” to aid the
financial institution in cross-referencing
against their reclamation records. After
direct debiting has been instituted, FMS
will begin to make changes to its
systems to allow electronic refunds via
credit to the financial institution’s
Master Account. FMS believes that more
information about the refund amount is
not necessary because normally,
penalties, administrative fees, and
interest will not be assessed since the
debit will occur on the 31st day after the
reclamation date.

III. Clarifications and Technical
Corrections

FMS is amending § 240.9(b)(3)(ii) to
clarify that Treasury must receive a
reclamation protest within 60 days after
the reclamation date. The NPRM
specified that if a financial institution
files a reclamation protest within 30
days after the reclamation date,
Treasury would not instruct the Federal
Reserve Bank to debit the financial
institution’s Master Account. See
§ 240.9(a)(1)(iii). The preamble to the
NPRM specified that a financial
institution has an additional 30 days
after the direct debit date to submit a
reclamation protest. To provide for a 30-
day period before direct debit and a 30-
day period after direct debit,

§ 240.9(b)(3)(ii) is amended to specify a
total of 60 days after the reclamation
date.

Throughout the rule, the term
“Director, Financial Processing
Division,” is replaced with “responsible
FMS Director.” This change allows the
rule to remain accurate should re-
organizations occur.

Sections 240.9(a)(2) and 240.9(b)(3)
are revised to update the mailing
address for submitting a request to
inspect Treasury records, to submit a
repayment agreement, or to submit a
reclamation protest. The rule is revised
to provide addresses through the Check
Claims Web site or the Goldbook: The
Check Reclamation Guide.

Sections 240.9(a)(1)(i) and (iii), and
240.9(b)(4)(iii) are revised to replace the
words “of” and “from” with the word
“after,” to make it clear that a financial
institution has 30 days after the
reclamation date to pay the reclamation
debt or file a protest before Treasury
instructs the Federal Reserve Bank to
debit the financial institution’s Master
Account. Therefore, the debit will occur
on the 31st day after the reclamation
date.

This Final Rule also corrects the
NPRM by spelling the word


http://www.fms.treas.gov/goldbook
http://www.fms.treas.gov/goldbook
mailto:sandra.walls@fms.treas.gov
mailto:william.erle@fms.treas.gov

Federal Register/Vol. 76, No. 181/Monday, September 19, 2011/Rules and Regulations

57909

1752l

“indorsement” with an “i
appears.

wherever it

IV. Procedural Analyses
Regulatory Planning and Review

The final rule does not meet the
criteria for a “significant regulatory
action” as defined in Executive Order
12866. Therefore, the regulatory review
procedures contained therein do not

apply.
Regulatory Flexibility Act Analysis

It is hereby certified that the rule will
not have a significant economic impact
on a substantial number of small
entities. This rule would eliminate
certain administrative fees and interest
and penalty charges in order to
streamline and automate reclamation
procedures. The changes to the
regulation related to automating
reclamations should have a minimal
economic impact on small financial
institutions and in fact, may reduce
some costs for financial institutions
affected by the changes. Accordingly, a
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) is not required.

List of Subjects in 31 CFR Part 240

Banks, Banking, Checks, Counterfeit
checks, Federal Reserve system,
Forgery, and Guarantees.

For the reasons set forth in the
preamble, we are amending 31 CFR part
240 as follows:

PART 240—INDORSEMENT AND
PAYMENT OF CHECKS DRAWN ON
THE UNITED STATES TREASURY

m 1. The authority citation for part 240
continues to read as follows:

Authority: 5 U.S.C. 301; 12 U.S.C. 391; 31
U.S.C. 321, 3327, 3328, 3331, 3334, 3343,
3711, 3712, 3716, 3717; 332 U.S. 234 (1947);
318 U.S. 363 (1943).

m 2. In part 240 revise all references to
“the Director, Financial Processing
Division” and ‘““the Director of the
Financial Processing Division”
wherever they appear to read “the
responsible FMS Director”.

m 3.In § 240.1, add paragraph (d) to read
as follows:

§240.1 Scope of regulations.
* * * * *

(d) A financial institution’s
indorsement or presentment of a U.S.
Treasury check shall constitute its
agreement to this part. The financial
institution hereby authorizes its
servicing Federal Reserve Bank to debit
the financial institution’s Federal
Reserve Master Account for the amount

of the reclamation and any accrued
interest, penalties and/or administrative
costs in accordance with the provisions
of § 240.9.

m 4.In § 240.2, redesignate paragraphs
(t) through (mm) as (u) through (nn),
and add new paragraph (t) to read as
follows:

§240.2 Definitions.

* * * * *

(t) Master Account means the record
of financial rights and obligations of an
account holder and the Federal Reserve
Bank with respect to each other, where
opening, intraday, and closing balances
are determined.

* * * * *

m 5.In § 240.9, revise paragraphs (a),
(b)(3) introductory text, (b)(3)(ii), and
(b)(4)(iii) to read as follows:

§240.9 Reclamation procedures;
reclamation protests.

(a) Reclamation procedures. (1)
Treasury will send a “NOTICE OF
DIRECT DEBIT (RECLAMATION)” to
the reclamation debtor in accordance
with § 240.8(a). This notice will advise
the reclamation debtor of the amount
demanded and the reason for the
demand. Treasury will provide notice to
the reclamation debtor that:

(i) If the reclamation debt is not paid
within 30 days after the reclamation
date, Treasury intends to collect the
amount outstanding by instructing the
appropriate Federal Reserve Bank to
debit on the 31st day the Master
Account used by the reclamation debtor.
The Federal Reserve Bank will provide
advice of the debit to the reclamation
debtor;

(ii) The reclamation debtor has an
opportunity to inspect and copy
Treasury’s records with respect to the
reclamation debt;

(iii) The reclamation debtor may, by
filing a protest in accordance with
§240.9(b), request Treasury to review its
decision that the reclamation debtor is
liable for the reclamation debt. If such
a protest is filed within 30 days after the
reclamation date, Treasury will not
instruct the appropriate Federal Reserve
Bank to debit the Master Account used
by the reclamation debtor while the
protest is still pending; and

(iv) The reclamation debtor has an
opportunity to enter into a written
agreement with Treasury for the
repayment of the reclamation debt. A
request for a repayment agreement must
be accompanied by documentary proof
that satisfies Treasury that the
reclamation debtor is unable to repay
the entire amount owed when due.

(2) Requests by a reclamation debtor
for an appointment to inspect and copy
Treasury’s records with respect to a
reclamation debt and requests to enter
into repayment agreements must be sent
in writing to the address provided on
the Check Claims Web site at http://
www.fms.treas.gov/checkclaims or to
such other address as Treasury may
publish in the Goldbook: The Check
Reclamation Guide, which can be found
at http://www.fms.treas.gov.

(3) If Treasury determines a
reclamation debt is due and the Federal
Reserve Bank is unable to debit the
financial institution’s Master Account,
FMS will assess interest, penalties, and
administrative costs in accordance with
§ 240.8. Additionally, Treasury will
proceed to collect the reclamation debt
through offset in accordance with
§240.10 and Treasury Check Offset in
accordance with §240.11.

(4) If Treasury determines a
reclamation has been made in error,
Treasury will abandon the reclamation.
If Treasury already has collected the
amount of the reclamation from the
reclamation debtor, Treasury will
promptly refund to the reclamation
debtor the amount of its payment.

(b) EE I

(3) Procedures for filing a protest. A
reclamation protest must be sent in
writing to the address provided on the
Check Claims Web site at http://
www.fms.treas.gov/checkclaims or to
such other address as Treasury may
publish in the Goldbook: The Check
Reclamation Guide, which can be found

at http://www.fms.treas.gov.
* * * * *

(ii) Treasury will not consider
reclamation protests received more than

60 days after the reclamation date.
* * * * *

(4) * x %

(iii) If the responsible FMS Director,
or an authorized designee, finds, by a
preponderance of the evidence, the
reclamation debtor is liable for the
reclamation debt, Treasury will notify
the reclamation debtor of his or her
decision in writing. If the reclamation
debtor has not paid the reclamation in
full, Treasury will direct the Federal
Reserve Bank to debit the financial
institution’s Master Account
immediately, provided at least 30 days
have passed after the date of the
NOTICE OF DIRECT DEBIT
(RECLAMATION). If at least 30 days
have not yet passed after the date of the
NOTICE OF DIRECT DEBIT
(RECLAMATION), Treasury will direct
the Federal Reserve Bank to debit the
financial institution’s Master Account
on the 31st day after the date of the
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NOTICE OF DIRECT DEBIT
(RECLAMATION). The Federal Reserve
Bank will provide advice of the debit to
the reclamation debtor. If the
appropriate Federal Reserve Bank is
unable to debit a reclamation debtor’s
Master Account, Treasury will proceed
to collect the reclamation debt through
offset in accordance with § 240.10 and
§ 240.11.

* * * * *

Dated: September 12, 2011.
Richard L. Gregg,
Fiscal Assistant Secretary.
[FR Doc. 2011-23896 Filed 9-16-11; 8:45 am]
BILLING CODE 4810-35-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2011-0868]

RIN 1625-AA11

Regulated Navigation Area; Route 24

Bridge Construction, Tiverton and
Portsmouth, Rl

AGENCY: Coast Guard, DHS.
ACTION: Temporary interim rule with
request for comments.

SUMMARY: The Coast Guard is
establishing a regulated navigation area
(RNA) on the navigable waters of the
Sakonnet River under and surrounding
construction of the new Route 24 bridge
that crosses the Sakonnet River between
Tiverton and Portsmouth, Rhode Island.
This rule implements certain safety
measures including establishment of a
temporary channel beneath the bridge,
speed restrictions, and suspension of all
vessel traffic within the RNA during
construction operations that could pose
an imminent hazard to vessels operating
in the area. This rule is necessary to
provide for the safety of life on the
navigable waters during construction of
the Route 24 bridge over the main
channel of the Sakonnet River.

DATES: This rule is effective on
September 19, 2011 until 11:59 p.m. on
May 1, 2013. This rule is effective with
actual notice for purposes of
enforcement from 8 a.m. on September
9, 2011, until 11:59 p.m. on May 1,
2013. Public comments may be
submitted throughout the effective
period.

ADDRESSES: You may submit comments
identified by docket number USCG—
2011-0868 using any one of the
following methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov.

e Fax:202—-493-2251.

e Mail: Docket Management Facility
(M=-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590—
0001.

e Hand Delivery: Same as mail
address above, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 202—-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

Documents indicated in this preamble
as being available in the docket are part
of docket USCG-2011-0868 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2011-0868 in the “Keyword” box, and
then clicking “Search.” They are also
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail Mr. Edward G.
LeBlanc, Chief of the Waterways
Management Division, U.S. Coast Guard
Sector Southeastern New England;
telephone 401-435-2351, e-mail
Edward.G.LeBlanc@uscg.mil, or
Lieutenant Junior Grade Isaac Slavitt,
Coast Guard First District Waterways
Management Branch, telephone 617—
223-8385, e-mail
Isaac.M.Slavitt@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:

Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted,
without change, to http://
www.regulations.gov and will include
any personal information you have
provided.

As this temporary interim rule will be
in effect before the end of the comment
period, the Coast Guard will evaluate

and revise this rule as necessary to
address significant public comments.

Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2011-0868),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online via http://
www.regulations.gov, it will be
considered received by the Coast Guard
when you successfully transmit the
comment. If you fax, hand deliver, or
mail your comment, it will be
considered as having been received by
the Coast Guard when it is received at
the Docket Management Facility. We
recommend that you include your name
and a mailing address, an e-mail
address, or a telephone number in the
body of your document so that we can
contact you if we have questions
regarding your submission.

To submit your comment online, go to
http://www.regulations.gov, click on the
“submit a comment” box, which will
then become highlighted in blue. In the
“Document Type” drop down menu
select “Proposed Rule”” and insert
“USCG-2011-0868" in the “Keyword”
box. Click “Search” then click on the
balloon shape in the “Actions” column.
If you submit comments by mail or hand
delivery, submit them in an unbound
format, no larger than 82 by 11 inches,
suitable for copying and electronic
filing. If you submit comments by mail
and would like to know that they
reached the Facility, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period and may change
this rule based on your comments.

Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, click on the
“read comments” box, which will then
become highlighted in blue. In the
“Keyword” box insert “USCG-2011—
0868” and click “Search.” Click the
“Open Docket Folder” in the “Actions”
column. You may also visit the Docket
Management Facility in Room W12-140
on the ground floor of the Department
of Transportation West Building, 1200
New Jersey Avenue, SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Edward.G.LeBlanc@uscg.mil
mailto:Isaac.M.Slavitt@uscg.mil

Federal Register/Vol. 76,

No. 181/Monday, September 19, 2011/Rules and Regulations

57911

Monday through Friday, except Federal
holidays. We have an agreement with
the Department of Transportation to use
the Docket Management Facility.

Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

Public Meeting

We do not now plan to hold a public
meeting in connection with the public
comment period for this interim rule.
But you may submit a request for one
using one of the four methods specified
under ADDRESSES. Please explain why
you believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Although they were not held
specifically to solicit public comments
on this interim rule and were not
announced in the Federal Register, the
Coast Guard has held or participated in
several locally announced informal
waterway user meetings, including a
Rhode Island Port Safety Forum on
August 11, 2011, attended by
approximately 70 people, an on-site
meeting with local elected and
appointed officials on August 17, 2011,
and a locally advertised, informal
meeting on August 24, 2011, attended
by approximately 45 people.

Potential waterway closures,
temporary channels, and navigation
safety measures were discussed at these
meetings. The temporary channel and
navigation safety measures discussed at
these meetings were generally well
received by those in attendance.
Stakeholder comments and concerns
were identified and many have been
incorporated into this regulation. To
view the stakeholder comments see the
meeting minutes in the docket.

Regulatory Information

The Coast Guard is issuing this
interim rule without prior Federal
Register notice pursuant to authority
under section 4(a) of the Administrative
Procedure Act (APA) (5 U.S.C. 553(b)).
This provision authorizes an agency to
issue a rule without prior notice when
the agency for good cause finds that
those procedures are “impracticable,
unnecessary, or contrary to the public
interest.” Under 5 U.S.C. 553(b)(B), the

Coast Guard finds that good cause exists
for not publishing a notice of proposed
rulemaking (NPRM) with respect to this
rule. The need for waterway closures
was not brought to the attention of the
Coast Guard until July 14, 2011, when
the Rhode Island Department of
Transportation (RI DOT) requested a
complete waterway closure for a 30-day
period beginning August 14, 2011.

The Coast Guard discussed with RI
DOT a number of alternatives to
complete waterway closure, including
delaying this portion of construction
until after the traditional boating season,
which ends around November 1 each
year, or arranging the construction
barges and cranes in a manner that
leaves a portion of the main channel
navigable, or scheduling work so that
the main channel is clear for at least a
block of hours each day. A delay until
November 1 would risk construction
complications from colder late autumn
weather, and because construction
barges and cranes are already in place,
any delay would necessarily prolong the
construction operation and increase its
cost to the public. For engineering
reasons, to allow the lifting of huge steel
girders that will span the main channel,
construction equipment must be placed
across the entire channel. For each day
that construction was delayed due to the
inability to place equipment in the main
channel, RI DOT estimated it would cost
Rhode Island taxpayers $100,000. The
Coast Guard and RI DOT, after
consulting with local elected and
appointed officials and harbormasters,
concluded that allowing the
construction equipment to obstruct the
main channel, coupled with a
temporary channel around the
construction to be established by the
Coast Guard, was the preferred
alternative.

We were concerned that the waterway
obstruction proposed by RI DOT might
have a significant impact on waterway
users, so it was necessary to move
quickly to protect the safety of workers
and the public, and facilitate
construction during optimal weather
conditions that were deemed by RI DOT
as an engineering necessity. Because of
the cost to the public of any
construction delay, and because the
imminence of the planned construction
work left insufficient time for
compliance with APA notice and
comment procedures, it would have
been contrary to the public interest and
impracticable to follow those
procedures before issuing this rule.
Moreover, to the extent we had met with
many of the persons most likely to be
affected by the rule and we addressed
many of their concerns in drafting this

rule, following APA notice and
comment procedures before issuing this
rule was unnecessary. In order to
address any further public concerns,
this rule is available for subsequent
public comment as long as it is in force,
and if comments indicate a need to
amend the rule, we will consider doing
so.
For the same reasons, we also find
that good cause exists, under 5 U.S.C.
553(d)(3), for making this rule effective
less than 30 days after publication in the
Federal Register.

Basis and Purpose

Under the Ports and Waterways Safety
Act, the Coast Guard has the authority
to establish RNAs in defined water areas
that are determined to have hazardous
conditions and in which vessel traffic
can be regulated in the interest of safety.
See 33 U.S.C. 1231 and Department of
Homeland Security Delegation No.
0170.1.

The purpose of this rule is to ensure
the safety of waterway users, the public,
and construction workers for the
duration of the new Route 24 bridge
construction over the main channel of
the Sakonnet River during construction
operations.

Discussion of Rule

This action is intended to control
vessel traffic for the duration of the new
Route 24 bridge construction over the
main channel of the Sakonnet River.
Construction is now underway and may
last until May 1, 2013. The Coast Guard
may close the regulated area described
in this rule to all vessel traffic during
any circumstance that poses an
imminent threat to waterway users
operating in the area. Complete
waterway closures will be made with as
much advance notice as possible.

During the period where the main
channel of the Sakonnet River is
obstructed and a temporary channel is
established, both the aids to navigation
marking the temporary channel and
navigation safety measures will be
published with the widest distribution
among the affected segments of the
public. Such means of notification will
include, but is not limited to, Broadcast
Notice to Mariners, Local Notice to
Mariners, and Marine Safety
Information Bulletins distributed by e-
mail to the local maritime community,
including every person who attended
the meetings noted above and who
provided an e-mail address upon
registering.

Entry into this RNA during a closure
is prohibited unless authorized by the
Sector Southeastern New England
Captain of the Port (COTP). Any
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violation of this RNA is punishable by
civil and criminal penalties, in rem
liability against the offending vessel,
and the initiation of suspension or
revocation proceedings against Coast
Guard-issued merchant-mariner
credentials.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Executive Order 12866 and Executive
Order 13563

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on
substantial number of small entities.
This rule will affect the following
entities some of which may be small
entities: The owners or operators of
local marinas and businesses (such as
waterside restaurants), or vessels who
intend to transit in the Sakonnet River
beneath the new Route 24 bridge
between September 9, 2011 and May 1,
2013.

This regulation may have some
impact on small entities, but the
potential impact will be minimized for
the following reasons: Any temporary
channel or other safety measures will
allow most mariners to continue to
transit the Sakonnet River beneath the
new Route 24 bridge. Additionally,
vessels can bypass the Sakonnet River
by using an alternate route up through
the East Passage of Narragansett Bay to
reach a destination above the Route 24
Bridge. We expect that any complete
closure of the RNA will be brief. We

will use various appropriate means to
inform the public before, during, and at
the conclusion of any RNA enforcement
period.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
this rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call LT Judson
Coleman, Prevention Department,
Sector Long Island Sound, at 203—468—
4596.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or Tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule

will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
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explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves the establishing of a regulated
navigation area and therefore falls
within the categorical exclusion noted
above. An environmental analysis
checklist and a categorical exclusion
determination are available in the
docket where indicated under
ADDRESSES. Any comments received
concerning environmental impacts will
be considered and changes made to the
environmental analysis checklist and
categorical exclusion determination as
appropriate.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0868 to read as
follows:

§165.T01-0868 Regulated Navigation
Area; Route 24 Bridge Construction,
Sakonnet River, Rhode Island.

(a) Location. The following area is a
regulated navigation area: All navigable
waters of the Sakonnet River between
Tiverton and Portsmouth, RI, from
surface to bottom, within 100 yards of
the Route 24 bridge over the Sakonnet
River.

(b) Regulations. The general
regulations contained in 33 CFR 165.10,
165.11, and 165.13 apply within the
RNA, and in addition:

(1) Each person or vessel within the
RNA must comply with the directions of
the Captain of the Port Sector
Southeastern New England (COTP) or
the COTP’s designated on-scene patrol
personnel and must comply with all
applicable regulations including but not
limited to the Rules of the Road (33 CFR
Subchapter E, Inland Navigational
Rules);

(2) The COTP may close the RNA or
establish a marked temporary channel
within the RNA at any time to protect
public safety;

(3) Each vessel using the temporary
channel must not exceed 47 feet in
height from the waterline, have a draft
not exceeding 17 feet, and enter the
temporary channel only if it is
completely clear of all other vessel
traffic; and

(4) Each vessel approaching the
temporary channel and equipped with a
VHF radio must make an appropriate
“Securite” radio call to notify
approaching vessel traffic;

(c) Effective period; enforcement. This
section is effective from 8 a.m. on
September 9, 2011, until 11:59 p.m. on
May 1, 2013. Paragraph (b) of this
section may be enforced at any time
within that period. The COTP and
designated on-scene patrol personnel
will notify the public whenever
paragraph (b) is in force and whenever
enforcement is lifted. Notification may
be by Broadcast Notice to Mariners,
Local Notice to Mariners, Marine Safety
Information Bulletins, or by siren, radio,
flashing light, or other hailing by a Coast
Guard vessel.

(d) Violations. Report violations of
this regulated navigation area to the
COTP at 508—457-3211 or on VHF—
Channel 16.

Dated: September 7, 2011.

D.A. Neptun,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 2011-23916 Filed 9-16—11; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[EPA-HQ-OAR-2005-0084; FRL—9466—1]
RIN 2060-AQ74

Amendments to National Emission
Standards for Hazardous Air Pollutants
for Area Sources: Plating and
Polishing

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; withdrawal of direct
final rule.

SUMMARY: On June 12, 2008, the EPA
issued national emission standards for
hazardous air pollutants (NESHAP) for
the plating and polishing area source
category under section 112 of the Clean
Air Act (CAA). On June 20, 2011, the
EPA proposed amendments to clarify
that the emission control requirements
of the plating and polishing area source
NESHAP did not apply to any bench-
scale activities. The amendments also
made several technical corrections and
clarifications that are not significant
changes in the rule’s requirements. In
addition, on June 20, 2011, the EPA
issued a direct final rule amending the
area source standards for plating and
polishing area sources. Since we
received an adverse comment, we are
withdrawing the direct final rule today
simultaneously with this final rule.

DATES: This final rule is effective on
October 19, 2011. Effective September
19, 2011, EPA withdraws the direct final
rule published at 76 FR 35750 on June
20, 2011.

ADDRESSES:

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., confidential
business information (CBI) or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket Center, Public Reading
Room, EPA West Building, Room 3334,
1301 Constitution Ave., NW.,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m. Eastern Standard Time (EST),
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
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and the telephone number for the Air
and Radiation Docket is (202) 566—1742.
FOR FURTHER INFORMATION CONTACT: Dr.
Donna Lee Jones, Sector Policies and
Programs Division, Office of Air Quality
Planning and Standards (D243-02),
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone number: (919) 541—
5251; fax number: (919) 541-3207; e-
mail address: Jones.DonnaLee@epa.gov.
SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Background Information
II. Summary of Comment and Response
III. Does this action apply to me?
IV. Where can I get a copy of this document?
V. Why are we amending this rule?
A. Clarification of Applicability for Bench-
Scale Operations
B. Other Technical Corrections and
Clarifications
VI. What are the changes to the area source
NESHAP for plating and polishing
operations?
VII. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
J. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act

—

I. Background Information

The EPA stated in the direct final rule
titled, “Amendments to National
Emission Standards for Hazardous Air
Pollutants for Area Sources: Plating and
Polishing” which was published on
June 20, 2011 (76 FR 35750) that if EPA
received adverse comment by July 20,
2011, the direct final rule would not
take effect and EPA would publish a
timely withdrawal of the direct final
rule in the Federal Register. The EPA
subsequently received an adverse
comment on the direct final rule.

Because EPA received an adverse
comment, EPA is withdrawing the

direct final rule titled “Amendments to
National Emission Standards for
Hazardous Air Pollutants for Area
Sources: Plating and Polishing.” As
stated in the parallel proposed rule (76
FR 35806) published on the same day as
a direct final rule, EPA will not institute
a second comment period in this
proceeding concerning the Plating and
Polishing Area Sources amendments
addressed in the direct final and parallel
proposed rules. EPA is addressing the
adverse comment on the direct final rule
and providing final notice of the
amended rule concurrent with this
withdrawal. This final rule is based on
the parallel proposed rule and includes
a summary of the comment received and
the EPA response.

The amendments in this final rule
clarify that the emission control
requirements of the plating and
polishing area source NESHAP do not
apply to any bench-scale activities.
Also, several technical corrections and
clarifications that do not make
significant changes in the rule’s
requirements have been made to the
rule text. This rule amendment
increases flexibility and freedom of
choice for the public, and makes the
rule more clear and intelligible which,
as a result, reduces burden.

II. Summary of Comment and Response

The EPA received one comment
concerning the amended rule.

Comment: One comment was received
from a semiconductor wafer and
photovoltaic (PV) cell manufacturer
who performs electroless nickel plating
onto silicon wafers in clean rooms or
segregated manufacturing areas
designed to limit contamination. The
commenter stated that emissions from
metalization during these
semiconductor and PV manufacturing
processes are too small to measure
easily and consequently could not have
been included in the 1990 inventory.
Also, the commenter stated that
semiconductor and PV facilities are not
similar to the large scale plating and
polishing operations to which the
commenter believes the plating and
polishing rule is intended to apply. The
commenter requested that these small-
scale semiconductor and PV
manufacturing processes be exempted
from the plating and polishing rule
along with the bench-scale operations
described in the proposed rule
amendment.

Response: The semiconductor
industry does both electroless and

electrolytic plating, as stated in the
materials submitted by the commenter.
In both these plating processes, the
concentration of plating HAP in the
plating solution is high, with
electroplating having a greater potential
for air emissions than electroless
plating. According to information
available to the EPA, many facilities in
the semiconductor industry were
already controlling their HAP emissions
at the time of the final rule for plating
and polishing in 2008 by the control
methods required by the plating and
polishing area source rule. Although
HAP emissions from many facilities in
the semiconductor industry may be low,
as the commenter describes, emissions
from many other affected facilities
under this rule, as well as other area
source rules, are also low; hence their
classification as area sources. The intent
of the area source rules is to set
standards for low-emitting sources with
the potential to emit HAP and which are
not major sources.

The semiconductor industry is very
similar to other plating and polishing
industries that do a high production
volume of plating using solutions with
high concentrations of metal HAP and,
therefore, are the intended subjects of
the rule. To the extent that sources in
the semiconductor and PV
manufacturing industry qualify as bench
scale operations, they also may be
exempt from the plating and polishing
rule with as a result of this action.
However, as individual industries, we
believe that area sources in the
semiconductor and PV manufacturing
industries are the type of sources
intended to be regulated under the area
source program and, more specifically,
under the plating and polishing rule for
metal HAP. Therefore, no sources or
classes of sources are being added to the
exemption for bench-scale operations in
today’s action. Additionally, for
electroless plating sources, the plating
and polishing rule requires management
practices for minimizing HAP
emissions, as practicable, with no
additional control requirements or
annual reporting. Therefore, the burden
of the rule on facilities similar to the
commenter’s is low, especially for
facilities that are already well
controlled.

IIL. Does this action apply to me?

The regulated categories and entities
potentially affected by the final rule
include:
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Category ’(\:‘g‘ég? Examples of regulated entities

INdustry ...ccoeeiieieeee, 332813 | Area source facilities engaged in any one or more types of nonchromium electroplating; electropolishing;
electroforming; electroless plating, including thermal metal spraying, chromate conversion coating, and
coloring; or mechanical polishing of metals and formed products for the trade. Regulated sources do
not include chromium electroplating and chromium anodizing sources, as those sources are subject to
40 CFR part 63, subpart N, “Chromium Emissions From Hard and Decorative Chromium Electro-
plating and Chromium Anodizing Tanks.”

Manufacturing .........cccceee.. 32, 33 Area source establishments engaged in one or more types of nonchromium electroplating;

electropolishing; electroforming; electroless plating, including thermal metal spraying, chromate con-
version coating, and coloring; or mechanical polishing of metals and formed products for the trade. Ex-
amples include: 33251, Hardware Manufacturing; 323111, Commercial Gravure Printing; 332116,
Metal Stamping; 332722, Bolt, Nut, Screw, Rivet, and Washer Manufacturing; 332811, Metal Heat
Treating; 332812, Metal Coating, Engraving (except Jewelry and Silverware), and Allied Services to
Manufacturers; 332913, Plumbing Fixture Fitting and Trim Manufacturing; Other Metal Valve and Pipe
Fitting Manufacturing; 332999, All Other Miscellaneous Fabricated Metal Product Manufacturing;
334412, Bare Printed Circuit Board Manufacturing; 336412, Aircraft Engine and Engine Parts Manu-
facturing; and 339911, Jewelry (except Costume) Manufacturing.

1North American Industry Classification System.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. To determine
whether your facility will be regulated
by this action, you should examine the
applicability criteria in 40 CFR 63.11475
of subpart WWWWWW (NESHAP: Area
Source Standards for Plating and
Polishing Operations). If you have any
questions regarding the applicability of
this action to a particular entity, consult
either the air permit authority for the
entity or your EPA regional
representative as listed in § 63.13 of the
General Provisions to part 63 (40 CFR
part 63, subpart A).

IV. Where can I get a copy of this
document?

In addition to being available in the
docket, an electronic copy of this final
action will also be available on the
Worldwide Web (WWW) through the
Technology Transfer Network (TTN).
Following signature, a copy of this final
action will be posted on the TTN’s
policy and guidance page for newly
proposed or promulgated rules at the
following address: http://www.epa.gov/
ttn/oarpg/. The TTN provides
information and technology exchange in
various areas of air pollution control.

V. Why are we amending this rule?

On July 1, 2008 (73 FR 37741), we
issued the NESHAP for Area Sources:
Plating and Polishing (40 CFR part 63,
subpart WWWWWW). The final rule
establishes air emission control
requirements for new and existing
facilities that are area sources of
hazardous air pollutants. The final
standards establish emission standards
in the form of management practices for
new and existing tanks, thermal
spraying equipment, and dry
mechanical polishing equipment in

certain plating and polishing processes.
These final emission standards reflect
the EPA’s determination regarding the
generally achievable control technology
(GACT) and/or management practices
for the area source category.

In the time period since
promulgation, it has come to our
attention that certain aspects of the rule
as promulgated have led to
misinterpretations, inconsistencies, and
confusion regarding the applicability of
the rule. These amendments make
several technical corrections and
clarifications to the rule’s text that will
provide clarity.

In addition to fulfilling the mandate
in CAA section 112, these amendments
are also responsive to Executive Order
13563, “Improving Regulation and
Regulatory Review,” issued on January
18, 2011, which directs each Federal
agency to “periodically review its
existing significant regulations to
determine whether any such regulations
should be modified, streamlined,
expanded, or repealed so as to make the
agency’s regulatory program more
effective or less burdensome in
achieving the regulatory objectives.”
EPA’s amended rule increases flexibility
and freedom of choice for the public,
and makes the rule more clear and
intelligible which, as a result, reduces
burden.

VI. What are the changes to the area
source NESHAP for plating and
polishing operations?

We are amending this rule to clarify
and correct inconsistencies and
inadequacies of the rule language that
have come to our attention since
promulgation. These items are
discussed in this section. There is also
a red-line version of the regulatory text
in the docket that shows the effect of
these changes on the promulgated rule.

A. Clarification of Applicability for
Bench-Scale Operations

EPA is making these amendments to
the NESHAP for plating and polishing
operations that are area sources (40 CFR
part 63, subpart WWWWWW) to clarify
that the rule was not intended to apply
to process units that are bench-scale
operations.

Based on available inventory
information, we believe that HAP
emissions from bench-scale activities
were not part of the 1990 baseline
inventory for the urban air toxics
program that supported the area source
listing decision for this category. The
plating and polishing category includes
job shop operations dedicated to plating
and polishing operations, and original
equipment manufacturers with large-
scale plating and polishing processes.
We believe that this definition is also
consistent with the basis of the listing
of the plating and polishing source
category in the 1990 air toxics
inventory. Therefore, this amendment
clarifies that the emission control
requirements of the plating and
polishing area source rule do not apply
to bench-scale activities. Further, our
experience is that the types of plating
and polishing operations that are bench-
scale use small containers on the scale
of 25 gallons or less, and any potential
air emissions would be too low to
measure. Bench-scale processes are
defined in this final rule as: “Any
operation that is small enough to be
performed on a bench, table, or similar
structure so that the equipment is not
directly contacting the floor.”

B. Other Technical Corrections and
Clarifications

To clarify our intent in the rule and
reduce misinterpretations that have
come to our attention since the final
rule was published in July 2008, we
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have made certain clarifications and
technical corrections to the rule text.

We are clarifying that certain process
units and operations are not part of the
affected activity, based on our
knowledge of the area source inventory
on which the source category
description was derived. These
processes include activities such as
plating, polishing, coating or thermal
spraying conducted to repair surfaces or
equipment. Similarly, other EPA area
source rules also do not include repair
and maintenance activities at
manufacturing facilities as affected
operations for air pollution control
purposes, such as area source
regulations for Nine Metal Fabrication
and Finishing source categories (40 CFR
part 63, subpart XXXXXX).

In addition, we are clarifying the
descriptions of standards and
management practices to better reflect
the industry and manufacturer’s
equipment operations. For example, in
the standards and compliance
requirements, the addition of wetting
agents/fume suppressants to tank baths
has been clarified to reflect
manufacturers’ specifications, including
flexibility to the operator that may be
provided in the specifications. We
intended the requirements of the final
rule to be consistent with practices
conducted based on manufacturers’
specifications. Definitions of operations
and procedures were also corrected in
order to clarify the scope of the rule, the
affected processes, and make
applicability and other definitions
consistent within the rule. These are
listed in the following paragraphs.

We are clarifying that certain
operations were not part of the original
urban air toxics inventory on which this
source category was defined and,
therefore, we are revising the regulatory
text to clarify that these operations are
not subject to the requirements of the
rule, as described below.

We are clarifying that the affected
operations do not include plating or
polishing performed to repair

equipment or for maintenance purposes.

The final rule excluded repair
operations performed with thermal
spraying as a result of comments
received after proposal. In the time
period since the rule was promulgated,
we learned that plating or coating was
also done for repair purposes, usually
with small paint brushes and not in
tanks. Therefore, we have amended the
rule to add “any” plating and polishing
process as the types of repair processes
which are not affected operations under
the rule. This change is based on the
original urban air toxics inventory on
which the source category was defined.

We are clarifying that certain
operations were intended to be part of
the affected sources and, therefore, we
are revising the regulatory text to clarify
that these operations are subject to the
requirements of the rule, as described
below.

We are clarifying that thermal
spraying is another process to which the
requirements for dry mechanical
polishing apply. The final rule stated
that dry mechanical polishing was an
affected process if performed after
plating. Since thermal spraying is one of
the plating and polishing processes used
to plate metal onto surfaces, we
intended to include dry mechanical
polishing done after thermal spraying as
an affected process, and are making that
clarification in today’s action.

We are also clarifying that language of
the rule to reflect the fact that flame
spraying, which is a different name for
thermal spraying, is subject to the rule.
We are also clarifying that thermal and
flame spraying operations do not
include spray painting at ambient
temperatures. After promulgation of the
final rule, we learned that flame
spraying is another name for thermal
spraying—both terms are used for an
identical process. However, spray
coating at room temperatures is another
process entirely, with a different
definition, and is already addressed
under subpart HHHHHH of this part,
which regulates spray painting and
other similar spray coating processes
performed without the use of heat or
flame. Therefore, spray coating at room
temperatures is not subject to the
requirements of this rule.

In addition, we are making
clarifications to the rule language to
better describe certain rule requirements
which have been misinterpreted since
the time of promulgation. The following
is a discussion of these items.

First, we are clarifying that although
Material Safety Data Sheets (MSDS) may
be used to determine the amount of
plating and polishing metal HAP in
materials used in the plating or
polishing process, MSDS are not
required to be used and are not the only
method to determine HAP content.
Other methods include laboratory
analysis or engineering estimate of the
HAP content of the bath, which are also
reliable indicators of HAP content. The
reference to MSDS in the final rule was
only intended to provide an example of
readily available resources to determine
the HAP content of materials used in
plating and polishing and was not
meant to be the exclusive method to be
used. Therefore, we are amending the
rule to clarify that these other methods
are acceptable.

We are also clarifying that for plating
or polishing tanks, the HAP content may
be determined from the final bath
contents “‘as used” to plate or to polish
rather than the HAP content of the
individual components, to better reflect
the fact that HAP emissions are based
on the concentration of HAP within the
tank. The most important concentration
of plating HAP as it relates to the
potential for HAP to be emitted is the
concentration of HAP within the tank.
We received information after
promulgation of the final rule
demonstrating that measuring the
concentration of pure ingredients in the
pure form (““as added”) could
misrepresent the HAP concentration
within the tank for some platers.
Therefore, in today’s action we are
amending the rule to also allow
measurement of HAP content of the
final solution within the tank to
determine applicability to the rule. We
are retaining the “as added”
measurement point since this point
provides a conservative value because
the materials added will only be more
dilute once they are placed in the tank,
and because it may be easier to perform
the measurement “‘as added” for some
plating operations. Facilities may still
use the HAP concentrations specified in
the individual MSDS for each ingredient
used in the tank to establish the total
HAP content of the tank for the
purposes of this rule.

We are clarifying that when facilities
add wetting agent/fume suppressant to
replenish the plating baths, they can
add these ingredients in amounts such
that the bath contents are returned to
that of the original make-up of the bath
and do not have to add the full amounts
originally added on startup. Adding
more wetting agent/fume suppressant
than needed to return the bath contents
to their original make-up will not
necessarily reduce HAP emissions. This
revision ensures that the concentration
of the wetting agent/fume suppressant
does not change. The wetting agent/
fume suppressant concentration in the
tank is one of the key features for proper
plating as well as for emission control.
However, adding more wetting agent/
fume suppressant beyond the amount
recommended by the manufacturer is
not necessarily better for pollution
control and in many cases could be
detrimental to the plating process itself.
Therefore, we are permitting the
addition of smaller amounts of wetting
agent than that original amount as long
as the amount added brings the tank
back to its original concentration of
wetting agent/fume suppressant. We
intended in the final rule that platers
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maintain the concentration of wetting
agent/fume suppressant as
recommended by the manufacturer and
this change today enables platers to add
only the amount that is needed to
maintain the correct concentration.

We are also clarifying the definition of
startup of an affected plating or
polishing bath to explain that startup of
the bath does not include events where
only the tank’s heating or agitation and
other mechanical operations are turned
back on after being turned off for a
period of time. The chemical make-up
of the original tank bath is the key point
in time at which startup of the tanks
occurs, rather than the existence of
electricity supplied to the tanks for
heating, agitation, or other physical
conditions. Therefore, we are revising
the definition of the startup of tanks to
specify that this startup is when the
tank baths are originally created. If
startup begins at the time electricity is
delivered to the tank, this could lead to
facilities refraining from turning off the
power when the tanks are not in use to
avoid startup requirements when the
plating is resumed. This practice could
lead to wasting of energy and possibly
increases in air pollution as tanks
remain heated or agitated for hours
longer than needed. Therefore, by
defining tank startup as the time of the
original bath make-up, we are
encouraging facilities to shut down the
electricity to their tanks when not in use
and eliminating unnecessary startup
procedures to comply with the rule.

We are also adding “cartridge” filters
as a type of filter that can fulfill the
control requirement in all instances
where the general category of “filters”
are specified. Cartridge filters are a
specific type of filter used in air
pollution control that give the same
performance as fabric filters in terms of
particle control in, for example, dry
mechanical polishing or thermal
spraying. Cartridge filters are more
compact than fabric filters and more
useful in industrial machinery settings
where space is limited. Therefore, we
have added cartridge filters as a type of
filter permitted as a control device
under the rule.

We are also clarifying that the rule
requirement to maintain and record the
minimum amount of time that tank
covers must be used is only applicable
when covers are the sole method of
complying with the GACT operating
standards, and these requirements for
recordkeeping do not apply when
another method is used to comply with
the GACT operating standards, or when
covers are used as a management
practice. The use of covers is a method
of complying with the GACT operating

standards for electroplating processes as
well as for complying with the
management practices for both
electrolytic and electroless plating, and
polishing operations. When covers are
used as a management practice, there
are no specific requirements under the
rule for the amount of time or the
amount of surface area coverage as there
is for the GACT operating standards.
Covers used for complying with the
GACT operating standard are more
critical to emission control and
therefore need to have stricter time
requirements, such as 95 percent of the
plating time or, in the case of
continuous plating, cover 75 percent of
the surface area. Covers used as a
management practice are used on
processes where either control of
emissions is not critical to pollution
control due to low emissions, or where
other methods of control are being used
to meet the GACT requirements, such as
wetting agents/fume suppressant. In
many cases, covers are used as a
management practice where the process
does not allow the covers to be used for
as much time or over as much surface
area as the operating standards in the
rule. Factors that can interfere in the use
of covers for as long as needed to meet
the GACT operating standard are, for
example, processes where workers have
to remove and load parts frequently. In
this situation, another method of
achieving the operating standard is
used, such as wetting agents/fume
suppressant. The use of covers for any
part of the plating time, regardless of
other controls or practices employed, is
a management strategy for pollution
prevention and is encouraged.

Therefore, we are clarifying that when
covers are used as a management
practice, facilities are not required to
document the time the covers are in
place in the same way as covers used for
meeting the GACT operating standard.
We are amending the rule today to make
this point clear and to encourage
pollution prevention achieved by the
use of covers, in general.

We are also clarifying that limiting
and recording the time of plating to
fulfill the flash or short-term
requirements in the rule is only
applicable when facilities comply with
the GACT standard of this subpart
solely by limiting the plating time of the
affected tank, and do not apply to
plating done for short periods of time in
general, where other methods are used
to comply with the GACT standards.
Tanks that perform plating for short
periods of time, in general, are not
required to use the GACT regulatory
option of limiting and recording plating

time to comply with the rule if another
method of compliance is used.

Similar to the discussion above on the
use of covers, if facilities with short-
term plating use another method to
comply with the rule, we encourage
them to still keep their plating times
short and, hence, minimize potential
pollution. Therefore, we are clarifying
that documentation is not required for
the practice of short-term plating, in
general, when another method of
compliance with the rule is used.

We are clarifying that if a new
affected source is started after July 1,
2008, an Initial Notification must be
submitted upon startup. The final rule
erroneously required the Initial
Notification for new sources to be
submitted after 120 days of startup of
the process (§ 63.11509(a)(3) “What are
my notification, reporting, and
recordkeeping requirements?”’) as a
result of a typographical error. Since we
generally require initial notification for
new sources upon startup, we have
corrected the submittal date of the
initial notification.

We are clarifying that if a facility
makes a change to the methods of
compliance with the standard, an
amended Notification of Compliance
Status should be submitted within 30
days of the change. Note that this does
not apply to any changes in the listed
management practices. This
requirement is intended to ensure that
the EPA is aware of changes in the
process or controls that may affect HAP
emissions and compliance with the rule.
This notification can be in the form of
the annual report already required
under the rule. This additional
requirement includes mailing the
annual report (the preparation of which
is already required), and should not
occur for many facilities in the industry
and will not be required frequently.
Therefore we estimate that the burden of
this additional requirement is
negligible. Electronic notifications may
be allowable by the air permit
authorities or EPA regional
representative in some states or regions.

We are also clarifying that the
management practices apply to all
affected plating and polishing
operations, as practicable, not just
affected plating tanks. In the final rule,
the management practices were
intended to apply to all plating and
polishing operations under this subpart
and this amendment corrects that
applicability. The word “plating” as
used in the promulgated rule was
intended to be a short phrase to
represent all plating and polishing
operations. Although most of the
management practices do apply to
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tanks, there are others that apply to all
plating and polishing sources,
including: “general good
housekeeping,” such as regular
sweeping or vacuuming, if needed;
“periodic washdowns,” as practicable;
and ‘“regular inspections” to identify
leaks and other opportunities for
pollution prevention. Therefore, we are
clarifying that management practices
apply to all plating and polishing
operations.

We have also made corrections that
were primarily typographical in nature,
and added definitions for terms used in
the rule that were not defined to clarify
our original intent in the rule. The
revised or added definitions to the rule
are as follows (in alphabetical order):
“bath,” “bench-scale plating or
polishing,” “conversion coatings,” “dry
mechanical polishing,”
“electropolishing,” “fabric filter,” ““flash
electroplating,” “maintenance,” ‘“major
facility,” ““metal coating operation,”
“metal HAP content,” “non-electrolytic
plating,” “plating and polishing
facility,” “plating and polishing metal
HAP,” “plating and polishing process
tanks,” “repair,” “‘startup of the tank
bath,” and “thermal spraying.”

Finally, we are updating Table 1 of
the rule titled “Applicability of General
Provisions to Plating and Polishing Area
Sources,” to reflect changes in the
General Provisions that have occurred
since the rule was originally
promulgated. Specifically, the previous
provisions relating to startup,
shutdown, and malfunctions have been
removed, in light of the DC Circuit’s
decision in Sierra Club v. EPA, 551 F.3d
1019 (DC Cir. 2008). The emissions
standards for plating and polishing area
sources are expressed as management
practices, and these management
practice requirements can be met at all
times. Therefore, exempting sources
from meeting these standards during
periods of startup, shutdown, and
malfunction is not appropriate.

IEINTs

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

This action is responsive to Executive
Order 13563, “Improving Regulation
and Regulatory Review” (76 FR 3821,
January 21, 2011), which directs each

Federal agency to review existing
significant regulations to determine
whether any regulations should be
modified, streamlined, expanded, or
repealed so as to make the EPA’s
regulatory program more effective or
less burdensome in achieving the
regulatory objectives. This amended
rule increases flexibility and freedom of
choice for the regulated community, and
makes the rule more clear and
intelligible which, as a result, reduces
burden.

B. Paperwork Reduction Act

This action does not impose any new
information collection burden therefore
no new information collection request
has been prepared. These final
amendments clarify that the emission
control requirements of the plating and
polishing area source rule do not apply
to bench-scale activities. Also, several
technical corrections and clarifications
that do not make material changes in the
rule’s requirements have been made to
the rule text. No new burden is
associated with these requirements
because the burden was included in the
approved information request (ICR) for
the existing rule. The Office of
Management and Budget (OMB) has
previously approved the information
collection requirements contained in the
existing regulations (40 CFR part 63
subpart WWWWWW) under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has been
assigned OMB control number control
number 2060-0623. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule would not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

For the purposes of assessing the
impacts of this final rule on small
entities, small entity is defined as: (1) A
small business that meets the Small
Business Administration size standards
for small businesses at 13 CFR 121.201
(whose parent company has fewer than
500 employees for NAICS code 332813);
(2) a small governmental jurisdiction
that is a government of a city, county,
town, school district, or special district
with a population of less than 50,000;

and (3) a small organization that is any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
We have determined that the small
entities in this area source category will
not incur any adverse impacts because
this action makes only technical
corrections and clarifications that
increase flexibility and does not create
any new requirements or burdens. No
costs are associated with these
amendments to the NESHAP.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 for state, local, or Tribal
governments or the private sector. The
action imposes no enforceable duty on
any state, local or Tribal governments or
the private sector. The term
“enforceable duty” does not include
duties and conditions in voluntary
Federal contracts for goods and services.
Thus, this action is not subject to the
requirements of sections 202 or 205 of
the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA
because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. The
technical corrections and clarifications
made through this action contain no
requirements that apply to such
governments, impose no obligations
upon them, and will not result in any
expenditures by them or any
disproportionate impacts on them.

E. Executive Order 13132: Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘“meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
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government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The final rule
makes certain technical corrections and
clarifications to the NESHAP for plating
and polishing area sources. These final
corrections and clarifications do not
impose requirements on state and local
governments. Thus, Executive Order
13132 does not apply to the final rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This final action does not have Tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 6,
2000). This final rule makes certain
technical corrections and clarifications
to the NESHAP for plating and
polishing area sources. These final
corrections and clarifications do not
impose requirements on Tribal
governments. They also have no direct
effects on Tribal governments, on the
relationship between the Federal
government and Indian Tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian Tribes. Thus,
Executive Order 13175 does not apply
to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying to those regulatory actions that
concern health or safety risks, such that
the analysis required under section 5-
501 of the Executive Order has the
potential to influence the regulation.
This action is not subject to Executive
Order 13045 because it makes technical
corrections and clarifications to the area
source NESHAP for plating and
polishing area sources which is based
solely on technology performance.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995 (Pub. L. 104-113,
section 12(d), 15 U.S.C. 272 note)
directs EPA to use voluntary consensus

standards (VCS) in its regulatory
activities, unless to do so would be
inconsistent with applicable law or
otherwise impractical. The VCS are
technical standards (e.g., materials
specifications, test methods, sampling
procedures, and business practices) that
are developed or adopted by VCS
bodies. The NTTAA directs EPA to
provide Congress, through the Office of
Management and Budget, explanations
when the agency does not use available
and applicable VCS.

This final rule does not involve
technical standards. Therefore, EPA did
not consider the use of any VCS.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA has determined that this final
rule will not have disproportionately
high and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. The technical corrections
and clarifications in this final rule do
not change the level of control required
by the NESHAP.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801, et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing these final rule
amendments and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the final
rule amendments in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.

804(2). This final rule will be effective
on October 19, 2011.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: September 12, 2011.
Lisa P. Jackson,
Administrator.

For the reasons stated in the
preamble, title 40, chapter I, part 63 of
the Code of Federal Regulations is
amended as follows:

PART 63—[AMENDED]

m 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 63.11504 is amended as
follows:

m a. By revising paragraph (a)(1)(iv); and
m b. By revising paragraph (a)(2) to read
as follows:

§63.11504 Am | subject to this subpart?
(a) * *x %
(1) * *x %
(iv) Dry mechanical polishing of
finished metals and formed products

after plating or thermal spraying.

(2) A plating or polishing facility is an
area source of HAP emissions, where an
area source is any stationary source or
group of stationary sources within a
contiguous area under common control
that does not have the potential to emit
any single HAP at a rate of 9.07
megagrams per year (Mg/yr) (10 tons per
year (tpy)) or more and any combination
of HAP at a rate of 22.68 Mg/yr (25 tpy)

or more.
* * * * *

m 3. Section 63.11505 is amended as
follows:

m a. By revising paragraph (d)(4);

m b. By revising paragraph (d)(5); and

m c. By revising paragraph (d)(6) to read
as follows:

§63.11505 What parts of my plant does
this subpart cover?
* * * * *

(d) * * *

(4) Plating, polishing, coating, or
thermal spraying conducted to repair
surfaces or equipment.

(5) Dry mechanical polishing
conducted to restore the original finish
to a surface.

(6) Any plating or polishing process
that uses process materials that contain
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cadmium, chromium, lead, or nickel (as
the metal) in amounts less than 0.1
percent by weight, or that contain
manganese in amounts less than 1.0
percent by weight (as the metal), as
used. Information used to determine the
amount of plating and polishing metal
HAP in materials used in the plating or
polishing process may include
information reported on the Material
Safety Data Sheet for the material, but
is not required. For plating or polishing
tanks, the HAP content may be
determined from the final bath contents

““as used” to plate or to polish.
* * * * *

W 4. Section 63.11507 is amended as
follows:
m a. By revising paragraph (a)(1)
introductory text;
m b. By revising paragraph (a)(1)(ii);
m c. By revising paragraph (d)(1)
m d. By revising paragraph (e);

@
2

s

m e. By revising paragraph (f)(1); and
m f. By revising paragraph (f)(2) to read
as follows:

§63.11507 What are my standards and
management practices?

(a) * *x %

(1) You must use a wetting agent/
fume suppressant in the bath of the
affected tank, as defined in §63.11511,
“What definitions apply to this
subpart?” and according to paragraphs
(a)(1)(i) through (iii) of this section.

(ii) You must add wetting agent/fume
suppressant in proportion to the other
bath chemistry ingredients that are
added to replenish the bath, as in the
original make-up of the bath, or in
proportions such that the bath contents
are returned to that of the original make-
up of the bath.

(d) E

(1) You must measure and record the
pH of the bath upon startup of the bath,
as defined in § 63.11511, “What
definitions apply to this subpart?”’ No
additional pH measurements are
required.

(e) If you own or operate an affected
new or existing dry mechanical
polishing machine that emits one or
more of the plating and polishing metal
HAP, you must operate a capture system
that captures particulate matter (PM)
emissions from the dry mechanical
polishing process and transports the
emissions to a cartridge, fabric, or high
efficiency particulate air (HEPA) filter,
according to paragraphs (e)(1) and (2) of
this section.

EE

(1) For existing permanent thermal
spraying operations, you must operate a

capture system that collects PM
emissions from the thermal spraying
process and transports the emissions to
a water curtain, fabric filter, cartridge, or
HEPA filter, according to paragraphs
(0)(1)(1) and (ii) of this section.

* * * * *

(2) For new permanent thermal
spraying operations, you must operate a
capture system that collects PM
emissions from the thermal spraying
process and transports the emissions to
a fabric, cartridge, or HEPA filter,
according to paragraphs (f)(2)(i) and (ii)
of this section.

* * * * *

m 5. Section 63.11508 is amended as
follows:

m a. By revising paragraph (c)(3)
introductory text;

m b. By revising paragraph (c)(4)
introductory text;

m c. By revising paragraph (c)(5)
introductory text;

m d. By revising paragraph (c)(6)
introductory text;
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m f. By revising paragraph (c)(9)(i);
m g. By revising paragraph (c)(10)(i);
m h. By revising paragraph (d)(3)(ii)

introductory text;

m i. By revising paragraph (d)(3)(ii)(A);
m j. By revising paragraph (d)(5)
introductory text;

m k. By revising paragraph (d)(6)
introductory text; and

m 1. By revising paragraph (d)(7)
introductory text to read as follows:

§63.11508 What are my compliance
requirements?
* * * *

(C] * % %

(3) If you own or operate an affected
batch electrolytic process tank, as
defined in §63.11511, “What
definitions apply to this subpart?” that
contains one or more of the plating and
polishing metal HAP and which is
subject to the requirements in
§63.11507(a), “What are my standards
and management practices?”’ and you
use a tank cover, as defined in
§63.11511, to comply with § 11507(a),
(b) or (c) of this subpart, you must
demonstrate initial compliance
according to paragraphs (c)(3)(i) through
(iv) of this section.

(4) If you own or operate an affected
continuous electrolytic process tank, as
defined in §63.11511, “What
definitions apply to this subpart?” that
contains one or more of the plating and
polishing metal HAP and is subject to
the requirements in §63.11507(a),
“What are my standards and
management practices?”” and you cover

the tank surface to comply with
§11507(a), (b) or (c) of this subpart, you
must demonstrate initial compliance
according to paragraphs (c)(4)(i) through
(iv) of this section.

(5) If you own or operate an affected
flash or short-term electroplating tank
that contains one or more of the plating
and polishing metal HAP and is subject
to the requirements in § 63.11507(b),
“What are my standards and
management practices?”’ and you
comply with § 11507(a), (b) or (c) of this
subpart by limiting the plating time of
the affected tank, you must demonstrate
initial compliance according to
paragraphs (c)(5)(i) through (iii) of this
section.

* * * * *

(6) If you own or operate an affected
flash or short-term electroplating tank
that contains one or more of the plating
and polishing metal HAP and is subject
to the requirements in §63.11507(b),
“What are my standards and
management practices?”’ and you
comply with § 11507(a), (b) or (c) of this
subpart by operating the affected tank
with a cover, you must demonstrate
initial compliance according to
paragraphs (c)(6)(i) through (iv) of this
section.

(7) * *x %

(i) You must report in your
Notification of Compliance Status the
pH of the bath solution that was
measured at startup, as defined in
§63.11511, according to the
requirements of § 63.11507(d)(1).

* * * * *

(9) * % %

(i) You must install a control system
that is designed to capture PM
emissions from the thermal spraying
operation and exhaust them to a water
curtain, or a cartridge, fabric, or HEPA
filter.

* * * * *

(10) * k%

(i) You must install and operate a
control system that is designed to
capture PM emissions from the thermal
spraying operation and exhaust them to
a cartridge, fabric, or HEPA filter.

* * * * *

(d) EE

(3) * *x %

(ii) For tanks where the wetting agent/
fume suppressant is a separate
ingredient from the other tank additives,
you must demonstrate continuous
compliance according to paragraphs
(d)(3)(i1) (A) and (B) this section.

(A) You must add wetting agent/fume
suppressant in proportion to the other
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bath chemistry ingredients that are
added to replenish the tank bath, as in
the original make-up of the tank; or in
proportion such that the bath is brought
back to the original make-up of the tank.

* * * * *

(5) If you own or operate an affected
flash or short-term electroplating tank
that contains one or more of the plating
and polishing metal HAP and is subject
to the requirements in § 63.11507(b),
“What are my standards and
management practices?”’ and you
comply with § 11507(a), (b) or (c) of this
subpart by limiting the plating time for
the affected tank, you must demonstrate
continuous compliance according to
paragraphs (d)(5)(i) through (iii) of this
section.

(6) If you own or operate an affected
batch electrolytic process tank that
contains one or more of the plating and
polishing metal HAP and is subject to
the requirements of § 63.11507(a),
“What are my standards and
management practices?” or a flash or
short-term electroplating tank that
contains one or more of the plating and
polishing metal HAP and is subject to
the requirements in § 63.11507(b), and
you comply with § 11507(a), (b) or (c) of
this section by operating the affected
tank with a cover, you must
demonstrate continuous compliance
according to paragraphs (d)(6)(i) through
(iii) of this section.

* * * * *

(7) If you own or operate an affected
continuous electrolytic process tank that
contains one or more of the plating and
polishing metal HAP and is subject to
the requirements in § 63.11507(a),
“What are my standards and
management practices?”’ and you
comply with § 11507(a), (b) or (c) of this
subpart by operating the affected tank
with a cover, you must demonstrate
continuous compliance according to
paragraphs (d)(7)(i) and (ii) of this
section.

* * * * *

m 6. Section 63.11509 is amended as
follows:

m a. By revising paragraph (a)(4);

m b. By revising paragraph (b)
introductory text;

m c. By adding new paragraph (b)(3);
m d. By revising paragraph (c)(3);

m e. By revising paragraph (c)(4);

m f. By revising paragraph (c)(5); and
m g. By revising paragraph (c)(6) to read
as follows:

§63.11509 What are my notification,
reporting, and recordkeeping
requirements?

(a)* EE

(4) If you startup your new affected
source after July 1, 2008, you must
submit an Initial Notification when you
become subject to this subpart.

(b) If you own or operate an affected
source, you must submit a Notification
of Compliance Status in accordance
with paragraphs (b)(1) through (3) of
this section.

* * * * *

(3) If a facility makes a change to any
items in (b)(2)(i), iii, and (iv) of this
section that does not result in a
deviation, an amended Notification of
Compliance Status should be submitted
within 30 days of the change.

(C] * x %

(3) If you own or operate an affected
flash or short-term electroplating tank
that is subject to the requirements in
§63.11507(b), “What are my standards
and management practices?”” and you
comply with § 11507(a), (b) or (c) of this
subpart by limiting the plating time of
the affected tank, you must state in your
annual compliance certification that you
have limited short-term or flash
electroplating to no more than 1
cumulative hour per day or 3
cumulative minutes per hour of plating
time.

(4) If you own or operate an affected
batch electrolytic process tank that is
subject to the requirements of
§63.11507(a) or a flash or short-term
electroplating tank that is subject to the
requirements in § 63.11507(b), “What
are my standards and management
practices?” and you comply with
§11507(a), (b) or (c) of this subpart by
operating the affected tank with a cover,
you must state in your annual
certification that you have operated the
tank with the cover in place at least 95
percent of the electrolytic process time.

(5) If you own or operate an affected
continuous electrolytic process tank that
is subject to the requirements of
§63.11507(a), “What are my standards
and management practices?”’ and you
comply with § 11507(a), (b) or (c) of this
subpart by operating the affected tank
with a cover, you must state in your
annual certification that you have
covered at least 75 percent of the surface
area of the tank during all periods of
electrolytic process operation.

(6) If you own or operate an affected
tank or other affected plating and
polishing operation that is subject to the
management practices specified in
§63.11507(g), “What are my standards
and management practices?” you must
state in your annual compliance
certification that you have implemented
the applicable management practices, as
practicable.

* * * * *

m 7. Section 63.11511 is amended by:

m a. Adding, in alphabetical order, new
definitions of ‘“‘bench-scale,”
“conversion coatings,” “filters,
facility for HAP,” “maintenance,”
“metal HAP content of material used in
plating and polishing,” “repair,” and
“startup of the tank bath”; and

m b. Revising the definitions of “‘bath,”
“dry mechanical polishing,”
“electropolishing,” “fabric filter,” “flash
electroplating,” “metal coating
operation,” “non-electrolytic plating,”
“plating and polishing facility,”
“plating and polishing metal HAP,”
“plating and polishing process tanks,”
and “‘thermal spraying.”

9 ¢

major

§63.11511 What definitions apply to this
subpart?
* * * * *

Bath means the liquid contents of a
tank, as defined in this section, which
is used for electroplating,
electroforming, electropolishing, or
other metal coating processes at a
plating and polishing facility.

Bench-scale means any operation that
is small enough to be performed on a
bench, table, or similar structure so that
the equipment is not directly contacting
the floor.

* * * * *

Conversion coatings are coatings that
form a hard metal finish on an object
when the object is submerged in a tank
bath or solution that contains the
conversion coatings. Conversion
coatings for the purposes of this rule
include coatings composed of
chromium, as well as the other plating
and polishing metal HAP, where no

electrical current is used.
* * * * *

Dry mechanical polishing means a
process used for removing defects from
and smoothing the surface of finished
metals and formed products after
plating or thermal spraying with any of
the plating and polishing metal HAP, as
defined in this section, using automatic
or manually-operated machines that
have hard-faced abrasive wheels or belts
and where no liquids or fluids are used
to trap the removed metal particles. The
affected process does not include
polishing with use of pastes, liquids,
lubricants, or any other added materials.
* * * * *

Electropolishing means an electrolytic
process performed in a tank after plating
that uses or emits any of the plating and
polishing metal HAP, as defined in this
section, in which a work piece is
attached to an anode immersed in a
bath, and the metal substrate is
dissolved electrolytically, thereby
removing the surface contaminant;
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electropolishing is also called
electrolytic polishing. For the purposes
of this subpart, electropolishing does
not include bench-scale operations.

Fabric filter means a type of control
device used for collecting PM by
filtering a process exhaust stream
through a filter or filter media. A fabric
filter is also known as a baghouse.

Filters, for the purposes of this part,
include cartridge, fabric, or HEPA
filters, as defined in this section.

Flash electroplating means an
electrolytic process performed in a tank
that uses or emits any of the plating and
polishing metal HAP, as defined in this
section, and that is used no more than
3 cumulative minutes per hour or no
more than 1 cumulative hour per day.

* * * * *

Maintenance is any process at a
plating and polishing facility that is
performed to keep the process
equipment or the facility operating
properly and is not performed on items
to be sold as products.

Major facility for HAP is any facility
that emits greater than 10 tpy of any
HAP, or that emits a combined total of
all HAP of over 25 tpy, where the HAP
used to determine the total facility
emissions are not restricted to only
plating and polishing metal HAP or
from only plating and polishing
operations.

* * * * *

Metal coating operation means any
process performed either in a tank that
contains liquids or as part of a thermal
spraying operation, that applies one or
more plating and polishing metal HAP,
as defined in this section, to the surface
of parts and products used in
manufacturing. These processes include
but are not limited to: non-chromium
electroplating; electroforming;
electropolishing; non-electrolytic metal
coating processes, such as chromate
conversion coating, electroless nickel
plating, nickel acetate sealing, sodium
dichromate sealing, and manganese
phosphate coating; and thermal or flame
spraying.

Metal HAP content of material used in
plating and polishing is the HAP
content as determined from an analysis
or engineering estimate of the HAP
contents of the tank bath or solution, in
the case of plating, metal coating, or
electropolishing; or the HAP content of

the metal coating being applied in the
case of thermal spraying. Safety data
sheet (SDS) information may be used in
lieu of testing or engineering estimates

but is not required to be used.
* * * * *

Non-electrolytic plating means a
process that uses or emits any of the
plating and polishing metal HAP, as
defined in this section, in which
metallic ions in a plating bath or
solution are reduced to form a metal
coating at the surface of a catalytic
substrate without the use of external
electrical energy. Non-electrolytic
plating is also called electroless plating.
Examples include chromate conversion
coating, nickel acetate sealing,
electroless nickel plating, sodium
dichromate sealing, and manganese
phosphate coating.

* * * * *

Plating and polishing facility means a
facility engaged in one or more of the
following processes that uses or emits
any of the plating and polishing metal
HAP, as defined in this section:
electroplating processes other than
chromium electroplating (i.e., non-
chromium electroplating); electroless
plating; other non-electrolytic metal
coating processes performed in a tank,
such as chromate conversion coating,
nickel acetate sealing, sodium
dichromate sealing, and manganese
phosphate coating; thermal spraying;
and the dry mechanical polishing of
finished metals and formed products
after plating or thermal spraying. Plating
is performed in a tank or thermally
sprayed so that a metal coating is
irreversibly applied to an object. Plating
and polishing does not include any
bench-scale processes.

Plating and polishing metal HAP
means any compound of any of the
following metals: cadmium, chromium,
lead, manganese, and nickel, or any of
these metals in the elemental form, with
the exception of lead. Any material that
does not contain cadmium, chromium,
lead, or nickel in amounts greater than
or equal to 0.1 percent by weight (as the
metal), and does not contain manganese
in amounts greater than or equal to 1.0
percent by weight (as the metal), as
reported on the Material Safety Data
Sheet for the material, is not considered
to be a plating and polishing metal HAP.

Plating and polishing process tanks
means any tank in which a process is
performed at an affected plating and
polishing facility that uses or has the
potential to emit any of the plating and
polishing metal HAP, as defined in this
section. The processes performed in
plating and polishing tanks include the
following: electroplating processes other
than chromium electroplating (i.e., non-
chromium electroplating) performed in
a tank; electroless plating; and non-
electrolytic metal coating processes,
such as chromate conversion coating,
nickel acetate sealing, sodium
dichromate sealing, and manganese
phosphate coating; and electropolishing.
This term does not include tanks
containing solutions that are used to
clean, rinse or wash parts prior to
placing the parts in a plating and
polishing process tank, or subsequent to
removing the parts from a plating and
polishing process tank. This term also
does not include any bench-scale
operations.

* * * * *

Repair means any process used to
return a finished object or tool back to

its original function or shape.
* * * * *

Startup of the tank bath is when the
components or relative proportions of
the various components in the bath have
been altered from the most recent
operating period. Startup of the bath
does not include events where only the
tank’s heating or agitation and other
mechanical operations are turned back
on after being turned off for a period of

time.
* * * * *

Thermal spraying (also referred to as
metal spraying or flame spraying) is a
process that uses or emits any of the
plating and polishing metal HAP, as
defined in this section, in which a
metallic coating is applied by projecting
heated, molten, or semi-molten metal
particles onto a substrate. Commonly-
used thermal spraying methods include
high velocity oxy-fuel (HVOF) spraying,
flame spraying, electric arc spraying,
plasma arc spraying, and detonation gun
spraying. This operation does not
include spray painting at ambient
temperatures.

m 8. Table 1 to Subart WWWWWW of
Part 63 is revised to read as follows:

TABLE 1 TO SUBPART WWWWWW OF PART 63—APPLICABILITY OF GENERAL PROVISIONS TO PLATING AND POLISHING

AREA SOURCES

Citation

Subject

Applicability.
Definitions.

Units and abbreviations.
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TABLE 1 TO SUBPART WWWWWW OF PART 63—APPLICABILITY OF GENERAL PROVISIONS TO PLATING AND POLISHING

AREA SOURCES—Continued

Citation

Subject

B3.4 o
63.6(a), (b)(1)—(b)(5), (c)(1), (c)(2), (c)(5), and (j)

Prohibited activities.

fices.

Compliance with standards and maintenance requirements.
Recordkeeping and reporting.

State authority and delegations.

Addresses of State air pollution control agencies and EPA regional of-

Incorporation by reference.
Availability of information and confidentiality.

1 Section 63.11505(e), “What parts of my plant does this subpart cover?”, exempts affected sources from the obligation to obtain title V oper-

ating permits.

[FR Doc. 2011-23806 Filed 9-16—11; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 95-91; FCC 10-82]

Establishment of Rules and Policies
for the Satellite Digital Audio Radio
Service in the 2310-2360 MHz
Frequency Band

AGENCY: Federal Communications
Commission.

ACTION: Final rules; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
information collection requirements
contained in the Satellite Digital Audio
Radio Service (SDARS) Second Report
and Order. The information collection
requirements were approved on July 5,
2011 by OMB.

DATES: The amendments to 47 CFR
25.144(e)(3), 25.144(e)(8), 25.144(e)(9),
25.263(b) and 25.263(c), published at 75
FR 45058, August 2, 2010, are effective
on September 19, 2011.

FOR FURTHER INFORMATION CONTACT: For
additional information contact Cathy
Williams on (202) 418-2918 or via
e-mail to: cathy.williams@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document announces that on July 5,
2011 OMB approved, for a period of
three years, the information collection
requirements contained in 47 CFR
25.144 and 25.263. The Commission
publishes this document to announce
the effective date of these rule sections.
See Satellite Digital Audio Radio
Service (SDARS) Second Report and
Order (FCC 10-82; IB Docket No. 95—
91), 75 FR 45058, August 2, 2010.

Synopsis

As required by the Paperwork
Reduction Act of 1995, (44 U.S.C. 3507),
the Commission is notifying the public
that it received OMB approval on July
5, 2011, for the information collection
requirement contained in 47 CFR 25.144
and 25.263. Under 5 CFR part 1320, an
agency may not conduct or sponsor a
collection of information unless it
displays a current, valid OMB Control
Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a valid OMB Control Number.

The OMB Control Number is 3060-
1153 and the total annual reporting
burdens for respondents for this
information collection are as follows:

Title: Satellite Digital Audio Radio
Service (SDARS).

Form Number: Not applicable.

Type of Review: New collection.

OMB Control Number: 3060-1153.

OMB Approval Date: 07/05/2011.

OMB Expiration Date: 07/31/2014.

Respondents: Business or other for-
profit entities.

Number of Respondents: 1
respondent; 74 responses.

Estimated Time per Response: 4—12
hours

Frequency of Response: On occasion
filing requirement, recordkeeping
requirement and third party disclosure
requirement.

Obligation to Respond: The
information collection requirements
accounted for in this collection are
necessary to determine the technical
and legal qualifications of SDARS
applicants or licensees to operate a
station, transfer or assign a license, and
to determine whether the authorization
is in the public interest, convenience,
and necessity. The statutory authority
for this information collection is
contained in Sections 4, 301, 302, 303,
307, 309 and 332 of the
Communications Act, as amended, and

47 U.S.C. 154, 301, 302a, 303, 307, 309,
and 332.

Total Annual Burden: 400 hours.

Annual Cost Burden: $171,320.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this information collection.

Needs and Uses: On May 20, 2010,
the Commission adopted and released a
Second Report and Order titled, “In the
Matter of Establishment of Rules and
Policies for the Digital Audio Radio
Satellite Service in the 2310-2360 MHz
Frequency Band,” IB Docket No. 95-91,
GEN Docket No. 90-357, RM-8610, 25
FCC Rcd 11710 (2010). In this Second
Report and Order, the Commission
adopted a framework for the regulation
of SDARS terrestrial repeaters. First, the
Commission adopted technical rules
governing the operation of SDARS
repeaters that will not unduly constrain
the deployment of SDARS repeaters, but
that will, at the same time, limit the
potential for harmful interference to
adjacent spectrum users in the Wireless
Communications Service (WCS).
Second, the Commission adopted a
blanket-licensing regime to facilitate the
flexible deployment of SDARS
repeaters, which are necessary to ensure
a high quality service to the public,
while ensuring that such repeater
operations comply with the
Commission’s rules regarding RF safety,
antenna marking and lighting, and
equipment authorization, as well as
with international agreements. The
Commission adopted a site-by-site
licensing regime for repeater operations
that did not qualify for blanket
licensing. Finally, the Commission
addressed other issues regarding SDARS
repeater operations that are not
associated with the interference
concerns raised by WCS licensees.
Specifically, the Commission adopted
rules to ensure that SDARS repeaters
remain truly complementary to a
satellite-based service, and that SDARS
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terrestrial repeaters are not used to
transmit local programming or
advertising.

47 CFR 25.144(e)(3)—SDARS licensee
shall, before deploying any new, or
modifying any existing, terrestrial
repeater, notify potentially affected
WCS licensees pursuant to the
procedure set forth in 25.263.

47 CFR 25.144(e)(8)—SDARS
licensees must file an earth station
application using Form 312 to obtain
blanket authority for terrestrial repeaters
operating at 12 kW EIRP (average) or
less and in compliance with FCC rules;
application must include certain
parameters of operation and a
certification that the proposed SDARS
terrestrial repeater operations will
comply with all the rules adopted for
such operations.

47 CFR 25.144(e)(9)—The operation of
non-compliant repeaters and/or
repeaters operating above 12 kW EIRP
(average) must be applied for and
authorized under individual site-by-site
licenses using Form 312 and
appropriate waiver of the Commission’s
rules.

47 CFR 25.263(b)—SDARS licensees
are required to provide informational
notifications as specified in 25.263,
including requirement that SDARS
licensees must share with WCS
licensees certain technical information
at least 10 business days before
operating a new repeater, and at least 5
business days before operating a
modified repeater.

47 CFR 25.263(c); Recordkeeping/
Third party disclosure—SDARS
licensees operating terrestrial repeaters
must maintain an accurate and up-to-
date inventory of terrestrial repeaters
operating above 2 W EIRP, including the
information set forth in 25.263(c)(2) for
each repeater, which shall be made
available to the Commission upon
request. Requirement can be satisfied by
maintaining inventory on a secure Web
site that can be accessed by authorized
Commission staff.

Not codified (para. 278 of Order)—
SDARS licensees must provide
potentially affected WCS licensees with
an inventory of their terrestrial repeater
infrastructure.

Federal Communications Commaission.
Avis Mitchell,

Federal Register Liaison, Office of the
Secretary, Office of Managing Director.
[FR Doc. 2011-23846 Filed 9-16-11; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

49 CFR Parts 37 and 38
[Docket OST-2006—-23985]
RIN 2105-AD54

Transportation for Individuals With
Disabilities at Intercity, Commuter, and
High Speed Passenger Railroad
Station Platforms; Miscellaneous
Amendments

AGENCY: Office of the Secretary,
Department of Transportation.
ACTION: Final rule.

SUMMARY: The Department is amending
its Americans with Disabilities Act
(ADA) regulations to require intercity,
commuter, and high-speed passenger
railroads to ensure, at new and altered
station platforms, that passengers with
disabilities can get on and off any
accessible car of the train. Passenger
railroads must provide level-entry
boarding at new or altered stations in
which no track passing through the
station and adjacent to platforms is
shared with existing freight rail
operations. For new or altered stations
in which track passing through the
station and adjacent to platforms is
shared with existing freight rail
operations, passenger railroads will be
able to choose among a variety of means
to meet a performance standard to
ensure that passengers with disabilities
can access each accessible train car that
other passengers can board at the
station. These means include providing
car-borne lifts, station-based lifts, or
mini-high platforms. The Department
will review a railroad’s proposed
method to ensure that it provides
reliable and safe services to individuals
with disabilities in an integrated
manner. The rule also codifies the
existing DOT mechanism for issuing
ADA guidance, modifies provisions
concerning the carriage of wheelchairs,
and makes minor technical changes to
the Department’s ADA rules.

DATES: This rule is effective October 19,
2011.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, Department of
Transportation, 1200 New Jersey
Avenue, SE., Room 94-102,
Washington, DC 20590. (202) 366—9306
(voice); (202) 366—7687 (TDD),
bob.ashby@dot.gov (e-mail). You may
also contact Bonnie Graves, in the Office
of Chief Counsel, Federal Transit
Administration, same mailing address,
Room E56-306 (202—366—0944), e-mail
bonnie.graves@dot.gov; and Linda

Martin, of the Office of Chief Counsel,
Federal Railroad Administration, same
mailing address, room W31-304 (202—
493-6062), e-mail linda.martin@dot.gov.

SUPPLEMENTARY INFORMATION: This rule
makes final a variety of changes to the
Department’s ADA rules based on a
notice of proposed rulemaking (NPRM)
issued February 27, 2006 (71 FR 9761)
and the over 360 comments to the
NPRM. Comments came primarily from
members of the transportation industry
and the disability community. In
addition, the Department held a public
meeting on August 20, 2010, that
resulted in in-person comments from
transportation industry and disability
community representatives and
additional written comments. Generally,
speakers at the public meeting and post-
meeting written comments reiterated
points made during the principal
comment period on the NPRM.

The final rule modifies the NPRM’s
approach to ensuring nondiscriminatory
access to rail service by establishing a
performance standard that passenger
railroads would have to meet at new
and altered station platforms. The final
rule does not require passenger railroads
to retrofit existing platforms. The
performance standard requires that
passenger railroads ensure that
passengers with disabilities can get on
and off any accessible car that is
available to passengers at a station
platform. At stations where track
adjacent to platforms is not shared with
existing freight service, railroads must
provide level-entry boarding. At stations
where track adjacent to platforms is
shared with freight railroads, passenger
railroads can meet the performance
standard through a variety of means,
including level-entry boarding, car-
borne lifts, portable station-based lifts,
or mini-high platforms (with trains
making multiple stops at such platforms
when necessary). Passenger railroads
that choose not to provide level-entry
boarding at new or altered station
platforms must get concurrence from the
Federal Transit Administration (FTA) or
Federal Railroad Administration (FRA)
(or both, as the situation may warrant)
for the means they choose to meet the
performance standard. As part of this
process, railroads would have to show
how the means they chose to meet the
performance standard ensured the
reliability and safety of integrated
service to passengers with disabilities.

In other provisions of the final rule,
the Department has codified the existing
Disability Law Coordinating Council
(DLCC) as the Department’s means of
coordinating ADA guidance. The final
rule also modifies the provisions of the


mailto:bonnie.graves@dot.gov
mailto:linda.martin@dot.gov
mailto:bob.ashby@dot.gov

Federal Register/Vol. 76,

No. 181/Monday, September 19, 2011/Rules and Regulations

57925

rule concerning transport of wheelchairs
on transit providers’ vehicles. In
addition, the final rule makes minor
technical updates and changes to
provisions of 49 CFR parts 37 and 38.

The NPRM also proposed to add
language, parallel to that in Department
of Justice (DOJ) regulations, requiring
transit providers to make reasonable
modifications to policies and
procedures in order to ensure
nondiscriminatory service to persons
with disabilities. In order to avoid
delaying issuance of a final rule
concerning nondiscriminatory access to
rail cars while the Department
continues to work on a regulatory
evaluation on the reasonable
modification proposal, the Department
has deferred issuance of a final
reasonable modification rule at this
time. The Department is continuing to
work on a final rule on this subject.

The following portion of the preamble
discusses each of the issues involved in
this final rule:

Access to Rail Cars at New or Altered
Station Platforms

NPRM

The NPRM proposed that, at new or
altered platforms in intercity and
commuter rail stations, rail operators
would have to ensure that passengers
with disabilities would be able to board
any car of the train that was made
available for boarding to the general
public. The NPRM would have required
that railroads use level-entry boarding
as the preferred means of ensuring
nondiscriminatory access. In level-entry
boarding, the height of the platform and
the door height of the passenger car are
aligned so that a passenger using a
wheelchair can seamlessly move from
one to the other (usually with the
assistance of a bridge plate). Only if the
rail operator could demonstrate that this
approach was infeasible (e.g., because of
excessive curvature of the track at the
station), could the rail operator use
other solutions, such as lifts or mini-
high platforms. The Department said in
the NPRM that “the accessibility
solution that provides service in the
most integrated setting should be
chosen” (71 FR 9764).

This proposal was made to ensure
adherence to a basic norm of disability
nondiscrimination law: that service be
provided in the most integrated setting
feasible. This principle is violated in
any situation in which a railroad
operator effectively limits people with
disabilities to use of fewer accessible
cars than are available to other
passengers. The Department
emphasized in the NPRM that this

requirement was intended to apply only
to new or altered stations, and the
NPRM did not propose to require
retrofit of existing stations for the
purpose of providing level-entry
boarding.

Comments

Disability community commenters
unanimously supported the
Department’s proposal. In the absence of
such a provision, they said, passengers
with disabilities would be denied
integrated service, instead often being
confined to a single car, unlike other
passengers. Accessibility approaches
that limited access to a single car
(sometimes referred to in comments as
the “cattle car” approach) were
unacceptable and discriminatory, they
said. Level-entry boarding, disability
community commenters said, was by far
the most satisfactory solution, since it
provided direct access to rail cars, while
minimizing the chance of problems
caused by malfunctioning or poorly-
maintained equipment or ill-trained or
unavailable employees. Among other
means of access, these commenters
generally preferred car-borne lifts to
station-based lifts, because the latter
were viewed as less reliable, safe, and
secure.

Railroad industry commenters were
just as unanimous in opposing the
NPRM proposal. They cited a variety of
reasons for their opposition. Many
commenters assumed that the proposal
would require level-entry boarding to be
instituted at all or almost all stations,
necessitating retrofit at many existing
stations. Based on this assumption,
many commenters predicted enormous
costs for what they believed the
proposed requirement to be. These
commenters opposed any retrofit
requirements, a few suggesting a that
level-entry boarding requirement apply
only to wholly new systems. In
addition, some of these commenters
believed that the NPRM would require
lifts or bridge plates to be deployed for
every car at every station, further
driving up personnel costs and delaying
trains.

Many commenters, especially freight
railroads, asserted that platforms
providing level-entry boarding would
interfere with the passage of freight cars
through passenger stations, since the
width of freight cars (especially so-
called “overdimensional” cars, like
those used to transport airframe
components for aircraft manufacturers
or large military items) could create
conflicts with higher platforms. On
Department of Defense “STRACNET”
lines, commenters said, it was
particularly important to avoid the

conflicts between freight cars and
platforms that the commenters believed
would occur under the NPRM proposal.
According to railroad commenters, some
means that could avoid such conflicts,
like gauntlet or bypass tracks or
moveable platform edges, were
impractical and/or too expensive. Many
of these commenters preferred a
platform no more than 8 inches above
top of rail (ATR), a height that would
never permit level-entry boarding.

A number of commenters pointed out
that more than one passenger railroad
may use a given platform (e.g., Amtrak
and a commuter railroad) and that, in
many cases, the floor heights of the
various railroads’ equipment are
different. It would not be possible,
commenters said, to have level-entry
boarding on the same platform if the
door height of one type of car using the
platform is 25 inches ATR and the door
height of a second type of car using the
platform is 17 inches ATR. Commenters
pointed to wide variations in car door
heights as precluding any uniform
approach to level-entry boarding.
Moreover, some commenters said, the
height of a platform providing level-
entry boarding could exacerbate
problems for passengers resulting from
wide horizontal gaps between the
platform edge and the car.

Railroad industry commenters had a
number of comments about accessibility
equipment. Some said bridge plates
with a slope of one inch in height for
every eight inches in length were too
steep to permit independent access for
wheelchair access and would require
staff assistance. For this reason and
because of the need to cover wide
horizontal gaps, there would need to be
personnel available in a high level
platform situation just as there would be
if car-borne or station-based lifts were
used, with attendant costs and potential
dwell time delays. A number of
railroads said that car-borne lifts were in
use and had many advantages, such as
being able to adjust and provide access
to platforms of various heights. Some
railroads rely on station-based lifts and
stated that they are planning to order
more of them. A number of railroad
commenters supported the use of mini-
high platforms, generally preferring to
have only one such platform.

Some commenters preferred to make
only one stop at such a platform while
others were willing to make multiple
stops, as needed. A number of
commenters expressed concern about
the provision of the NPRM saying that
mini-high platforms and other platform
obstructions should be at least six feet
back from the platform edge, to avoid
channeling passengers into a narrow,
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unsafe space in front of the obstructions.
These commenters said that a longer
setback would make bridge plates
impracticably long; that it was not
always practicable to fit a six-foot
setback into a platform, given stairways,
columns, or other obstructions; or that

a six-foot setback could create other
safety problems.

Finally, some railroad commenters
opposed the idea that passengers with
disabilities should be able to access
every car of a train that was available to
other passengers. Some of these
commenters said they were not aware of
significant demand from riders to
provide accessible boarding at each
train car. Others cited concerns that
they would need costly additions to
staff, or that integrated service would
lead to additional dwell time,
interference with schedules, safety
problems in evacuating passengers with
disabilities if they were scattered among
all the cars of the train, or difficulty in
figuring out at which stations
passengers with disabilities wanted to
leave the train. Other commenters made
legal arguments, such as that the NPRM
stretched the concept of “‘integrated
setting” too far or that Congress, by
allowing railroads to meet rail car
accessibility standards by having one
accessible car per train, intended to
limit railroads’ obligation to serve
disabled passengers to that one car.

DOT Response

If a railroad provides to people who
cannot climb steps access to only one
car in a multi-car train, it is not
providing service in an integrated
setting. Such service is segregated, not
integrated. If Person A is a wheelchair
user and Person B is ambulatory,
denying A the opportunity to enter any
accessible car of a train that B can enter
is discriminatory and contrary to the
requirements of disability access law.

Commenters’ arguments that the ADA
permits service to passengers with
disabilities to be limited to a single car
are not persuasive. At the time the ADA
was enacted, Congress was aware that
some railroads had legacy equipment
that was inaccessible. While Congress
required railroads to acquire only
accessible new cars after the ADA went
into effect, Congress did not wish to
make railroads retrofit or replace large
numbers of old, inaccessible cars.
Consequently, Congress required that,
by July 26, 1995, railroads provide at
least one accessible car per train, while
not having to make all existing cars
accessible or obtain accessible
replacement cars by that date. This was
solely an interim equipment
requirement, which virtually all U.S.

intercity and commuter railroads have
met. Meeting this equipment
requirement does not negate the
obligations of railroads, under the ADA
and section 504, to provide service in a
nondiscriminatory and integrated
manner.

In large part because of the ADA
requirement that all new cars meet these
accessibility requirements (i.e.,
compliance with the requirements of 49
CFR part 38, the Department’s
accessibility standards for
transportation vehicles), a significant
portion of cars on American railroads
are now accessible. The point of the
requirement to obtain accessible new
rail cars is to make sure that ultimately
each car on a train is accessible to and
usable by people with disabilities,
including those who cannot climb steps.
For a railroad to say to a passenger with
a disability, in effect, that “we have a
car that meets accessibility requirements
for use by passengers with disabilities
but we will not provide any way of
letting you use the accessible car”
would undermine the purpose of the
requirement to obtain accessible cars.

Like the NPRM, the final rule requires
operators to provide access only to
accessible, available cars that people
with disabilities are trying to access at
a given station. If a train has eight
accessible cars, and wheelchair users
want to enter only cars 2 and 7 (see
discussion of passenger notification
below), then railroad personnel need to
deploy lifts or bridge plates only at cars
2 and 7, not at the other cars. Concerns
expressed in comments about the
number of new personnel that would
have to be hired appear to have been
based on misunderstandings of this
point. Similarly, the rule requires
operators to provide access only to
available cars at a station. If a train has
eight accessible cars, but the platform
only serves cars 1 through 6, then
railroad personnel need to deploy lifts
or bridge plates only at cars that people
with disabilities are trying to access and
that are available to all passengers. We
would also point out that wheelchair
positions on rail passenger cars are
intended to serve wheelchair users, and
railroad operators should take steps to
ensure that these spaces are available for
wheelchair users and not for other uses.
For example, it would be contrary to
this rule for a wheelchair user to be told
that he or she could not use car 7
because the wheelchair spaces were
filled with other passengers’ luggage
from a previous stop. We would also
point out that railroads are not required
to retrofit train cars, since railroads can
choose among a variety of approaches to
meet the performance standard.

In order to ensure that access was
provided, passengers would have to
notify railroad personnel. For example,
if a passenger at a station wanted to use
a station-based lift to access car 6, the
passenger would request the use of car
6 and railroad personnel would deploy
the lift at that car. Likewise, at a station
using a mini-high platform, a passenger
on this platform would inform train
personnel that he or she wanted to enter
car 5, whereupon the train would pull
forward so that car 5 was opposite the
mini-high platform. We contemplate
that these requests would be made when
the train arrives, and railroads could not
insist on advance notice (e.g., the
railroad could not require a passenger to
call a certain time in advance to make
a “reservation” to use a lift to get on a
particular car). As part of its submission
to FTA or FRA, the railroad would
describe the procedure it would use to
receive and fulfill these requests.

The NPRM did not propose to require
any stations to be retrofitted for level-
entry boarding. The proposal
concerning level-entry boarding was
always forward-looking, intended to
apply to stations constructed or altered
after the rule went into effect. The final
rule makes this point explicit. In
addition, the NPRM did not propose to
require level-entry boarding as a
solution in every instance, permitting
other solutions where level-entry
boarding was infeasible. Consequently,
comments projecting enormous costs
based on the assumption that the NPRM
proposed requiring extensive retrofitting
of existing stations to provide level-
entry boarding everywhere were based
on a misunderstanding of the NPRM.
Like the NPRM, the final rule applies to
new construction and alterations and
does not require retrofitting.

Many of the comments opposing
level-entry boarding asserted that higher
platforms would interfere with actual or
potential freight movements. The FRA
has reviewed these claims and has
determined that while there could be
some risk to a railroad employee riding
on the bottom step of some freight
equipment with platforms at the 15-inch
level, this risk is normally addressed in
the freight railroad’s operating rules and
would be taken into consideration
during the review conducted by FRA for
each new or altered platform. Having
examined the dimensions of even the
overwidth freight cars used to transport
loads such as defense cargoes and
airplane components, FRA found that
there are no freight cars that would
conflict with level-entry boarding
platforms at 15-17 inches ATR. In the
Northeast Corridor, where long-existing
platforms are often 48 inches ATR,
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solutions to overdimensional freight
movements on shared track that passes
through stations are already in place.

Nevertheless, it is clear from
comments to the docket of this
rulemaking that freight railroads are
adamant that they will not permit
passenger railroads to construct
platforms more than 8 inches ATR
adjacent to tracks they own and control
and are shared with passenger railroads.
The Department does not currently have
legal tools to overcome this refusal. In
particular, section 37.57 of the
Department’s ADA regulation,
“Required cooperation,” applies to
owners or persons in control of a
station, not to owners or persons in
control of track that passes through a
station.

For this reason, and to avoid the
potentially high costs of building
gauntlet or bypass tracks at existing
stations being altered, the Department is
modifying the NPRM’s proposal. The
final rule will establish a performance
standard: individuals with disabilities,
including individuals who use
wheelchairs, must have access to all
accessible cars in each train using the
station. This performance standard will
apply at stations where construction or
alteration of platforms begins 135 days
or more after the rule goes into effect.
The requirement is prospective, and
section 37.42 does not require retrofit of
existing stations (though compliance
with existing disability
nondiscrimination requirements not
being altered in this final rule is still
required). To meet this performance
standard on lines or systems where
track passing through stations and
adjacent to platforms is shared with
freight railroad traffic, passenger
railroads that do not choose to provide
level-entry boarding may, after
obtaining FRA and/or FTA approval,
use car-borne lifts, mini-high platforms
(making multiple stops where necessary
to accommodate passengers wishing to
use different cars of the train), or
portable station-based lifts.

On commuter, intercity, or high-speed
rail lines or systems in which track
passing through stations and adjacent to
platforms is not shared with existing
freight rail operations, the performance
standard must be met by providing
level-entry boarding to all accessible
cars in each train that serves new or
altered stations on the line or system.
For example, if a new commuter or
high-speed rail line or system is being
built, and the track adjacent to platforms
is not shared with freight traffic (e.g., it
is a passenger rail-only system, or a
bypass or gauntlet track exists for freight
traffic), then the stations would have to

provide level-entry boarding. Other
options would not be permitted.

If a platform being constructed or
altered is not adjacent to track used for
freight, but the track and platform are
used by more than one passenger
railroad (e.g., Amtrak and a commuter
railroad), the possibility of the platform
serving cars with different door heights
exists. In this situation, the level-entry
boarding requirement continues to exist.
Generally, the platform should be level
with respect to the system that has the
lower boarding height. This is because
it is not good safety practice to make
passengers step down (or be lifted down
or use ramps to get down) to board a
train. For example, if Amtrak operates
through a station with cars that are 15
inches ATR, and a commuter railroad
uses the same platform with cars that
are 25 inches ATR, the platform would
be level with respect to the Amtrak cars.
The commuter railroad would have to
provide another means of access, such
as lifts. In all such cases where mixed
rail equipment will be used, the rule
requires that both FRA and FTA be
consulted by the railroads involved. As
in other cases where level-entry
boarding is not used, the railroad must
obtain FTA and/or FRA approval for the
means the railroad wants to use to meet
the performance standard.

The performance standard approach
avoids the objections to the NPRM
based on allegations of conflict between
higher-level platforms and freight
traffic, since platforms being
constructed or altered in stations where
tracks adjacent to the platforms are
shared with freight would not have to
provide level-entry boarding. Other
solutions could be used at such stations.

The details of the “track passing
through stations and adjacent to
platforms is shared with existing freight
rail operations” language are important.
There may be some stations that serve
lines that are shared by passenger and
freight traffic. However, if freight traffic
does not actually go through a particular
station (e.g., because freight traffic
bypasses the station), level-entry
boarding is still required. There could
also be situations in which multiple
tracks pass through a station, and freight
traffic uses only a center track, not a
track which is adjacent to a platform. In
such cases, the new or altered platform
would have to provide level-entry
boarding. It is important to note that this
language refers to “existing” freight rail
traffic, as opposed to the possibility that
freight traffic might use the track in
question at some future time. Likewise,
if freight trains have not used a track
passing through a station in a significant
period of time (e.g., the past 10 years),

the Department does not view this as
constituting “‘existing freight rail
traffic.”

Where a railroad operator wishes to
provide access to its rail cars through a
means other than level-entry boarding,
it is essential that it provide an
integrated, safe, timely, reliable, and
effective means of access for people
with disabilities. A railroad is not
required to choose what might be
regarded as a more desirable or
convenient method over a less desirable
or convenient method, or to choose a
more costly option over a less costly
option. What a railroad must do is to
ensure that whatever option it chooses
works. However, to assist railroads in
choosing the most suitable option, the
rule requires that a railroad not using
level-entry boarding, if it chooses an
approach other than the use of car-borne
lifts, must perform a comparison of the
costs (capital, operating, and life-cycle
costs) of car-borne lifts versus the means
preferred by the railroad operator, as
well as a comparison of the relative
ability of each of the two alternatives
(i.e., car-borne lifts and the railroad’s
preferred approach) to provide service
to people with disabilities in an
integrated, safe, reliable, and timely
manner. The railroad must submit this
comparison to FTA and FRA at the same
time as it submits its plan to FRA and/
or FTA, as described below, although
the comparison is not part of the basis
on which the agencies would determine
whether the plan meets the performance
standard. In creating this comparison,
railroads are strongly encouraged to
consult with interested individuals and
groups and to make the comparison
readily available to the public,
including individuals with disabilities.

To ensure that the railroad’s chosen
option works, the railroad must provide
to FRA or FTA (or both), as applicable,
a plan explaining how its preferred
method will provide the required
integrated, safe, reliable, timely and
effective means of access for people
with disabilities. The plan would have
to explain how boarding equipment
(e.g., bridge plates lifts, ramps, or other
appropriate devices) and/or platforms
will be deployed, maintained, and
operated, as well as how personnel will
be trained and deployed to ensure that
service to individuals with disabilities
was provided in an integrated, safe,
timely, effective, and reliable manner.
FTA and/or FRA will evaluate the
proposed plan and may approve,
disapprove, or modify it. It should be
emphasized that the purpose of FTA/
FRA review of this plan is to make sure
that whatever approach a railroad
chooses will in fact work; that is, it will
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really result in an integrated, safe,
reliable, timely and effective means of
access for people with disabilities. If a
plan, in the view of FRA or FTA, fails

to meet this test, then FTA or FRA can
reject it or require the railroad to modify
it to meet the objectives of this
provision.

In considering railroads’ plans, the
agencies will consider factors including,
but not limited to, how the proposal
maximizes integration of and
accessibility to individuals with
disabilities, any obstacles to the use of
a method that could provide better
service to individuals with disabilities,
the safety and reliability of the approach
and related technology proposed to be
used, the suitability of the means
proposed to the station and line and/or
system on which it would be used, and
the adequacy of equipment and
maintenance and staff training and
deployment. FTA and FRA will evaluate
railroads’ plans with respect to whether
they achieve the objectives of the
performance standard.

For example, some commenters have
expressed significant concerns about the
use of station-based lifts, noting
instances in which such lifts have not
been maintained in a safe and reliable
working order. A railroad proposing to
use station-based lifts would have to
describe to FTA or FRA how it would
ensure that the lifts remained in safe
and reliable operating condition (such
as by cycling the lift daily or other
regular maintenance) and how it would
ensure that personnel to operate the lift
were available in a timely manner to
assist passengers in boarding a train.
This demonstration must clearly state
how the railroad expects that its
operations will provide safe and
dignified service to the users of such
lifts.

FRA and FTA are committed to
providing timely responses to railroads’
proposals. Consequently, FRA/FTA will
provide initial written responses within
30 days of receiving railroads’ written
proposals. These responses will say
either that the submission is complete
or that more information is needed.
Once the requested additional
information is received, and/or a
complete package has been made
available to FTA/FRA for review, as
acknowledged by FRA/FTA in writing,
FRA/FTA will provide a substantive
response accepting, rejecting, or
modifying the proposal within 120 days.
There may be circumstances (e.g., the
necessity for site visits, engaging a
consultant to assist FRA/FTA,
consultation with other agencies such as
the Access Board or the Department of
Justice) that will force FRA/FTA to take

longer to respond. In such a case, FRA/
FTA will provide a written
communication to the railroad setting
forth the reasons for the delay and an
estimate of the additional time (not to
exceed an additional 60 days) that FRA/
FTA expect to take to finalize a
substantive response to the proposal.
While the Department is committed to
meeting these timeframes, delays in
responding do not imply approval of a
railroad’s plan.

Railroads have the responsibility of
making sure that their means of
providing access work in practice as
well as in concept. Railroads are
reminded that FTA and FRA conduct
regular compliance reviews of their
grantees, and take enforcement actions
if they find noncompliance with a rule.
For example, if it appears that, in
practice, a railroad is unable
successfully to provide safe and reliable
service using station-based lifts, even if
its plans for doing so had been approved
(e.g., the railroad is unable to deliver on
a consistent basis the service to which
it has committed in its approved plan,
because its maintenance or staffing
efforts are inadequate), then the
Department can find the railroad in
noncompliance with its ADA and
section 504 obligations and require the
railroad to take corrective action to
ensure that the performance standard is
met. The Department also retains the
ability to propose additional rulemaking
to address problems in railroads’
performance and the methods railroads
use to ensure nondiscriminatory access
to their services.

In existing stations where it is
possible to provide access to every car
without station or rail car retrofits, rail
providers that receive DOT financial
assistance should be mindful of the
requirement of 49 CFR 27.7(b)(2), which
requires that service be provided “in the
most integrated setting that is
reasonably achievable.” For example, if
a set of rail cars has car-borne lifts that
enable the railroad to comply with
section 37.42 at new or altered station
platforms, it is likely that deployment of
this lift at existing stations will be
reasonably achievable. The use of a
station-based lift at an existing station to
serve more than one car of a train may
well also be reasonably achievable (e.g.,
with movement of the lift, as needed).
Similarly, it is likely that, in a system
using mini-high platforms, making
multiple stops at existing stations would
be reasonably achievable. Such actions
would serve the objective of providing
service in an integrated setting. In
addition, in situations where a railroad
and the Department have negotiated
access to every accessible car in an

existing system (e.g., with car-borne lifts
and mini-high platforms as a back-up),
the Department expects the railroads to
continue to provide access to every
accessible car for people with
disabilities. As noted above, passengers
with disabilities would request access to
the particular car they were interested
in boarding where a means like a mini-
high platform or station-based lifts was
being used.

The Department is also providing, in
section 37.42(f), for a maximum gap
allowable for a platform to be
considered “level.” However, this
maximum is not intended to be the
norm for new or altered platforms. The
Department expects transportation
providers to minimize platform gaps to
the greatest extent possible by building
stations on tangent track and using gap-
filling technologies, such as moveable
platform edges, threshold plates,
platform end boards, and flexible rubber
fingers on the ends of platforms. The
Department encourages the use of Gap
Management Plans and consultation
with FRA and/or FTA for guidance on
gap safety issues.

The final rule includes the NPRM’s
proposal for a safety requirement
concerning the setback of structures and
obstacles (e.g., mini-high platforms,
elevators, escalators, and stairwells)
from the platform edge. This provision
is based on long-standing FRA
recommendations and the expertise of
the Department’s staff. The Department
believes that it is inadvisable, with the
exception of boarding and alighting a
train, to ever have a wheelchair operate
over the two-foot wide tactile strips (i.e.,
detectable warning surfaces) that are
parallel to the edge of the platform. This
leaves a four-foot distance for a person
in a typical wheelchair to maneuver
safely past other people on the platform,
stair wells, elevator shafts, etc. It also is
important because a wheelchair user
exiting a train at a door where there is
not a six-foot clearance would likely
have difficulty exiting and making the
turn out of the rail car door. The
requirement would also avoid
channeling pedestrians through a
relatively narrow space where, in
crowded platform conditions, there
would be an increased risk of someone
falling off the edge of the platform.
Since the rule concerns only new and
altered platforms, the Department does
not believe the cost or difficulty of
designing the platforms to eliminate this
hazard will be significant.

Even where level-entry boarding is
provided, it is likely that, in many
instances, bridge plates would have to
be used to enable passengers with
disabilities to enter cars, because of the
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horizontal gaps involved. Section
38.95(c)(5), referred to in the regulatory
text, permits various ramp slopes for
bridge plates, depending on the vertical
gap in a given situation. In order to
maximize the opportunity of passengers
to board independently, the Department
urges railroads to use the least steep
ramp slope feasible at a given platform.

Mobility Device Size and Type
NPRM

Under the Department’s current ADA
rule, transportation providers are
required to permit only wheelchairs
meeting the definition of a “common
wheelchair”” onto their vehicles. A
common wheelchair is defined by
weight (not more than 600 pounds,
including the occupant) and
dimensional (30 x 48 inches) criteria.
The “common wheelchair” originated
as a design concept, answering the
question of what a vehicle lift should be
designed to accommodate, but has also
been applied as an operational concept,
permitting a transit operator to exclude
from its vehicles wheelchairs that do
not meet the weight and dimensional
criteria. This effect of the current
regulation was confirmed in Kiernan v.
Utah Transit Authority (339 F.3d 1217,
10th Cir., 2003), where the court
determined that the transit authority
could exclude from its vehicles a
wheelchair that did not meet the
common wheelchair criteria, even if the
vehicle could physically accommodate
the device. The NPRM asked for
comment on this and related issues.

Comments

As the Department is aware and as
many commenters pointed out in
response to the NPRM question on the
subject, in the nearly 20 years since the
Department issued its ADA regulation
there has been a proliferation of
different types of wheelchairs, including
some models that may not meet the
common wheelchair criteria. Most
disability community commenters
believed that the operational use of the
concept was an unnecessary obstacle to
transportation opportunities for people
with mobility disabilities and that this
use of the term should be dropped. They
preferred a requirement that would
direct transportation providers to carry
any wheelchair that the provider’s
equipment could in fact accommodate.
For example, if a lift could carry an 800-
pound wheelchair, and there was room
on the vehicle for the wheelchair, the
provider would have to permit the
device onto the vehicle.

Some commenters cited problems that
transportation providers’

implementation of the common
wheelchair provision had caused. For
example, someone who had a
wheelchair that reclined, but did not
recline it when boarding, was told she
could not bring the wheelchair on board
a paratransit vehicle because, when
reclined, it exceeded the dimensional
envelope, even though there was room
for it to recline. Other passengers
complained of being denied rides
because a footrest exceeded the
dimensional envelope or because their
weight, combined with that of their
wheelchair, exceeded the common
wheelchair weight limit, even though
they had ridden the system’s vehicles
for years without any problem.

Transportation providers generally
preferred to retain either the operational
effect of the common wheelchair
definition or to use some other way of
limiting the size and weight of
wheelchairs brought onto the vehicle.
Some commenters mentioned safety and
potential damage to vehicles and
equipment as concerns if larger or more
irregularly shaped wheelchairs were
permitted. The difficulty of securing
such wheelchairs was one concern that
commenters mentioned. In addition to
weight, some commenters mentioned
clearance concerns in the vehicle, such
as difficulty in getting a wheelchair
around a wheel well, driver station, or
fare box. A number of transportation
providers asked for flexibility in terms
of the type of mobility aids they are
required to carry.

A number of transportation
commenters suggested that a longer-
term solution to the problem would be
to work with wheelchair manufacturers
and the Department of Health and
Human Services to establish standards
for wheelchairs (or at least wheelchairs
that would be purchased via Medicare
or Medicaid). Such standards, they
suggested, could address not only size
and weight but also the ability of
wheelchairs to be secured on vehicles.
Additional research and consultation
with stakeholders was also
recommended.

In September 2005, the Department
issued guidance concerning non-
traditional mobility devices. It said, in
essence, that under existing DOT
nondiscrimination rules, regulated
entities must accept such non-
traditional devices (e.g., Segways) as
long as the devices could be physically
accommodated and accepting them did
not cause a direct threat to safety. Some
disability community commenters
supported this approach, citing the
increased mobility that these devices
offered persons with mobility
impairments, while some transportation

industry commenters did not want to
have to accept such devices, based on
concerns about safety, space, and
securement.

DOT Response

The Department continues to believe
that standards based on Access Board
guidelines for transportation vehicles
are the appropriate basis for
requirements pertaining to the design
and construction of vehicles. To the
extent that Access Board vehicle
guidelines (currently in a process of
revision) retain the ‘“common
wheelchair” definition, or another set of
specifications for lifts and other aspects
of vehicles, the Department anticipates
continuing to incorporate those
guidelines for vehicle design and
construction for purposes of 49 CFR part
38. (See also 36 CFR part 1191.) The
Department is not contemplating any
actions that would require
transportation providers and
manufacturers to modify existing
vehicles or design and construct new
vehicles in a way that departs from
standards incorporating Access Board
guidelines.

Operational requirements are a
different matter. If a transportation
provider has a vehicle and equipment
that meets or exceeds the Access
Board’s guidelines, and the vehicle and
equipment can in fact safely
accommodate a given wheelchair, then
it is not appropriate, under disability
nondiscrimination law, for the
transportation provider to refuse to
transport the device and its user.
Consequently, the final rule deletes the
operational role of the “common
wheelchair”’ design standard and
deletes the sentence concerning
“common wheelchair” from the part 37
definition of wheelchair, as well as from
section 37.165(b) and the Appendix D
explanatory text. We are also making
one other modification in the definition
of “wheelchair,” changing “‘three- or-
four wheeled devices” to “‘three- or
more-wheeled devices.” This change
recognizes that, in recent years, devices
that otherwise resemble traditional
wheelchairs may have additional
wheels (e.g., two guide wheels in
addition to the normal four wheels, for
a total of six). The Department believes
that devices of this kind should not be
excluded from the definition of
“wheelchair” solely on the basis of a
larger number of wheels.

With respect to the size and weight of
wheelchairs, the final rule requires
transportation providers to carry a
wheelchair and its user, as long as the
lift can accommodate the size and
weight of the wheelchair and its user
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and there is space for the wheelchair on
the vehicle. However, a transportation
provider would not be required to carry
a wheelchair if in fact the lift or vehicle
is unable to accommodate the
wheelchair and its user, consistent with
legitimate safety requirements.

For example, suppose that a bus or
paratransit vehicle lift will safely
accommodate an 800-pound
wheelchair/passenger combination, but
not a combination exceeding 800
pounds. The lift is one that exceeds the
part 38 design standard, which requires
lifts to be able to accommodate a 600-
pound wheelchair/passenger
combination. The transportation
provider could limit use of that lift to a
combination of 800 pounds or less.
Likewise, if a wheelchair or its
attachments extend beyond the 30 x 48
inch footprint found in part 38’s design
standards but fit onto the lift and can fit
into the wheelchair securement area of
the vehicle, the transportation provider
would have to accommodate the
wheelchair. However, if such a
wheelchair was of a size that would
block an aisle or not be able to fully
enter a rail car, thereby blocking the
vestibule, and interfere with the safe
evacuation of passengers in an
emergency, the operator could deny
carriage of that wheelchair, if doing so
was necessary as the result of a
legitimate safety requirement.

This approach will not force
transportation providers to redesign or
modify vehicles, but it will prevent
arbitrary actions of the kind mentioned
by commenters. In addition,
transportation providers should be
aware that to be a legitimate safety
requirement, any limitation must be
based on actual risks, not on mere
speculation, stereotypes, or
generalizations about individuals with
disabilities or their mobility devices.
The transportation provider bears the
burden of proof of demonstrating that
any limitation on the accommodation of
a wheelchair is based a legitimate safety
requirement.

Beginning with the Department’s
initial ADA regulation in 1991, the
Department has taken the position that
a transportation provider cannot deny
transportation to a wheelchair or its user
on the ground that the device cannot be
secured or restrained satisfactorily by
the vehicle’s securement system (see 49
CFR 37.165(d)). Consequently, a transit
provider could not, consistent with this
regulatory requirement, impose a
limitation on the transportation of
wheelchairs and other mobility aids
based on the inability of the securement
system to secure the device to the
satisfaction of the transportation

provider. The Department agrees that it
would be useful for wheelchair
manufacturers and the Department of
Health and Human Services to work to
design wheelchairs that are more
compatible with vehicle securement
devices, and with third-party funding
resources such as Medicare and
Medicaid to ensure that they are eligible
under their guidelines. However, the
Department of Transportation does not
have authority to compel such
developments, and it would be
inconsistent with nondiscrimination
requirements to allow transportation
providers to deny service to people who
use wheelchairs just because particular
devices may be problematic from a
securement point of view.

We recognize that persons with
mobility disabilities use devices other
than wheelchairs to assist with
locomotion. Canes, crutches, and
walkers, for example, are often used by
people whose mobility disabilities do
not require use of a wheelchair. These
devices must be accepted under the
same conditions as wheelchairs, just as
DOJ rules require in other contexts.
However, the Department does not
interpret its rules to require
transportation providers to
accommodate devices that are not
primarily designed or intended to assist
persons with mobility disabilities (e.g.,
skateboards, bicycles, shopping carts),
apart from general policies applicable to
all passengers who might seek to bring
such devices into a vehicle. Similarly,
the Department does not interpret its
rules to require transportation providers
to permit an assistive device to be used
in a way that departs from or exceeds
the intended purpose of the device (e.g.,
to use a walker, even one with a seat
intended to allow temporary rest
intervals, as a wheelchair in which a
passenger sits for the duration of a ride
on a transit vehicle).

With respect to Segways or other non-
traditional powered devices that do not
fit the definition of “wheelchair,” the
Department’s position has been
influenced by the approach taken by the
DQJ in its recently-issued ADA rules.
DOJ has created the category of “other
power-driven mobility devices”
(OPMDs). DOJ does not require OPMDs
necessarily to be accommodated in
every instance in which a wheelchair
must be accommodated, but provides
that entities must allow such devices
unless the entity demonstrates that
allowing the device would be
inconsistent with legitimate safety
requirements. Legitimate safety
requirements must be based on actual
risks, not on mere speculation,
stereotypes, or generalizations about

individuals with disabilities or about
the devices they use for mobility
purposes. We believe that language
based on the DOJ approach is a good
way of addressing the issues discussed
by the Department in its September
2005 guidance and in comments to the
docket for this rulemaking.
Consequently, we are modifying the
2005 guidance to follow the DOJ
approach.

We note that this approach does not
give transportation providers unfettered
discretion to deny transportation to
Segways and other OPMDs.
Transportation providers should accept
such devices in most cases. Only if the
transportation provider can
demonstrate—with respect to a
particular type of device in a specific
facility or type of vehicle—that it would
be infeasible (e.g., the device could not
physically fit onto a vehicle) or contrary
to legitimate safety requirements (e.g.,
prohibiting devices powered by internal
combustion engines) could it be
appropriate for a transportation provider
to deny transportation to the OPMD and
its user. The transportation provider
bears the burden of proof for
demonstrating that any limitation on the
accommodation of an OPMD is based on
a legitimate safety requirement.

Definition of ‘“Direct Threat”

NPRM

The definition of “direct threat” has
long been a key provision of this and
other disability nondiscrimination
regulations. “Direct threat” has been the
Department’s primary reference point in
deciding several issues in which there
has been tension between the safety
concerns of transportation providers
and the rights of persons with
disabilities to access public
transportation, such as prohibitions on
wheelchair users being able to use
certain bus stops, use of lifts by
standees, and carriage of three-wheeled
scooters that are not easily secured by
existing bus securement devices. A key
element of the concept is that, to justify
a limitation on individuals with
disabilities, there must be a significant
threat to others—as distinct from to the
individual with a disability—that
cannot be eliminated by a modification
of policies, practices or procedures, or
by the provision of auxiliary aids or
services. The NPRM indicated that the
Department intended to add a definition
of direct threat to 49 CFR 37.3 that
would track the definition in DOJ’s
regulation, which defines direct threat
in terms of a threat to the health and
safety of others.
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Comments

Disability community commenters
favored retaining the requirement that a
direct threat can only be a threat to the
health or safety of others. A number of
transportation industry commenters,
however, believed that the definition
should be modified to permit
consideration of threats to the safety of
the disabled person him- or herself.
Both in the interest of protecting
passengers with disabilities from
potential harm and of protecting the
transit authority from potential liability,
these commenters believed that
transportation providers should be able
to impose certain restrictions on the
transportation of some passengers with
disabilities if there was danger to the
passengers themselves. One example
that some commenters cited was a
paratransit passenger with dementia
who, once dropped off at his or her
destination, could become disoriented
and wander off if no one at the
destination was present to take care of
him or her.

DOT Response

The Department has determined that
in the transportation context the
appropriate definition of direct threat is
one that only considers safety threats to
others. This approach is consistent with
DOJ’s regulations. Therefore, we will
define direct threat as “‘a significant risk
to the health or safety of others that
cannot be eliminated by a modification
of policies, practices or procedures, or
by the provision of auxiliary aids or
services” and add this definition to our
regulation.

We recognize that the situation of
paratransit service to a person with
dementia or another severe cognitive
impairment presents unique problems.
The primary risk (e.g., of becoming
disoriented and wandering away) is to
the passenger, rather than to others, but,
in the absence of a personal care
attendant or a contact with someone at
the destination point, the risk to the
safety, or even the life, of the passenger
could be very high. This is an issue that
should be addressed during the
application process and eligibility
interview. At that time, the paratransit
provider, the applicant, and the person
responsible for the applicant’s well-
being should discuss the parameters of
paratransit service, the paratransit
agency’s policies regarding attended
transfers, and the procedures that will
be followed in the event that there is no
one available to meet the applicant
when the vehicle arrives.

The Department has added language
to Appendix D of part 37 to make it

clear that the concept of “direct threat”

in this rule is intended to be interpreted
consistently with the same term in DOJ

rules.

Other Definitions

The DOJ published, on September 15,
2010, new ADA Title I and Title IIT
regulations (75 FR 56164). These rules
define certain terms, such as
“disability,” “auxiliary aids” and
“service animals,” differently from the
existing definitions in part 37.
Generally, these definitional differences
are at the level of detail and wording,
and the definitions are not vastly
different in concept. The Department
will consider whether, in the future, to
propose changes to part 37 to parallel
the new DQOJ definitions. Meanwhile,
the existing DOT definitions continue in
effect. Regulated entities should not
change policies based on the DOJ rules,
since it is the DOT rules that apply to
them.

Counting Trip Denials and Missed
Trips

NPRM

In the preamble to the NPRM, the
Department discussed how
complementary paratransit systems
should count trip denials and missed
trips. This is an important issue because
the rate of trip denials can affect
determinations by the Department and,
in some cases, the courts about whether
a paratransit operator is complying with
its obligations under the Department’s
paratransit service criteria. Too many
denials can result in a finding that the
operator either has a capacity constraint
or is otherwise falling short of its
obligation to provide timely service to
eligible passengers.

In many cases, there is no difficulty
in determining how to count trip
denials. If a passenger asks for a one-
way trip from Point A to Point B and is
told that a ride is unavailable, or the
vehicle does not show up, then one trip
has been denied or missed. (A denied
trip is one the provider declines to
schedule for an eligible rider. A missed
trip is one that the provider scheduled
for which the vehicle never arrives, or
arrives outside of the pickup window,
and the passenger does not take the
trip.) In the case of requests for round
trips or multi-leg trips, the situation is
less straightforward. Suppose a
passenger asks for a round trip from
Point A to Point B and back to Point A,
or asks for a trip from Point A to Point
B to Point C, with a return to Point A.
The first leg of the trip is denied or
missed, with the result that the
passenger never is able to get to Point

B. Clearly, at least one trip—from Point
A to Point B—has been denied or
missed. In addition, the opportunity to
make the subsequent trips in the
itinerary has also been lost. In this case,
the Department suggested in the NPRM,
the trips from Point B back to Point A,
or from Point B to Point C and then back
to Point A, should also be tallied as
denied trips, because the action of the
paratransit operator in denying or
missing the first trip cost the passenger
the chance to take those trips.

Comments

Generally, transit authority
commenters believed that only the trip
that was actually denied or missed—in
the example, the first trip from Point A
to Point B—should be counted as a
denied or missed trip. Doing otherwise,
they said, would unfairly exaggerate the
performance problems of the operator.
In addition, these commenters said,
there might be cases in which operators,
while unable to provide transportation
from Point A to Point B, would be able
to provide transportation from Point B
to Point A later in the day, if the
passenger had found an alternative way
of getting to Point B. Moreover, some
commenters said, there could be some
situations in which it could be difficult
to determine whether the denial of one
trip led to the inability to take a
subsequent trip, making the counting
process problematic.

Disability community commenters, on
the other hand, supported treating as
denials foregone opportunities for
subsequent trips resulting from denied
or missed trips. Under the ADA, these
commenters believe, eligible passengers
are required to receive trips they
request. If a denial of one trip makes a
second requested trip impossible, then
two opportunities to travel required by
the regulation have been lost, and
should be counted as such. Both trips
should be counted as denied, lest
paratransit operators evade
accountability for their failure to
provide required service.

DOT Response

The Department believes that when a
denied or missed trip makes a
subsequent requested trip impossible,
two opportunities to travel have been
lost from the point of view of the
passenger. In the ontext of a statute and
regulation intended to protect the
opportunities of passengers with
disabilities to use transportation
systems in a nondiscriminatory way,
that is the point of view that most
matters. To count denials otherwise
would understate the performance
deficit of the operator. The paratransit
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operator obviously would not need to
count as a denial a trip that was actually
made (e.g., trip from Point A to Point B
missed, passenger gets to Point B in a
taxi, and paratransit operator carries
him from Point B back to Point A).
While there may be situations in which
an operator would have to exercise
judgment concerning whether the denial
of one trip resulted in a lost opportunity
for a subsequent trip, that is not
sufficient reason, in the Department’s
view, to permit paratransit operators to
generally avoid counting as denials lost
opportunities for travel resulting from
their own inability to provide previous
trips. We also caution paratransit
operators against declining to take
reservations for round trips or “will
call” trips in order to reduce missed or
denied trip statistics.

It is also important for there to be a
standardized way of counting missed
trips and denials that the Department,
passengers, and transit providers can
rely upon. These statistics should be
calculated on the same basis
nationwide, in order to permit better
program evaluation and comparisons
across transit providers. The
Department is issuing guidance on
counting missed/denied trips, and the
Federal Transit Administration can
work further with transit providers on
appropriate statistical measures.

Disability Law Coordinating Council
(DLCC)

NPRM Proposal

The NPRM proposed codifying the
existing coordination mechanism for
issuing guidance and interpretations of
disability laws and regulations
throughout the Department of
Transportation. Known as the DLCC,
this group consists of representation
from the Office of the Secretary, Federal
Transit Administration, Federal
Highway Administration, Federal
Aviation Administration, Federal Motor
Carrier Safety Administration, National
Highway Traffic Safety Administration,
and Federal Railroad Administration.
Before any guidance or interpretation
documents developed by the DLCC are
issued, they must be approved by the
General Counsel on behalf of the
Department of Transportation as a
whole. This ensures that the Department
speaks with one voice on important
disability nondiscrimination issues.

The NPRM'’s proposal with respect to
the DLCC is modeled on provisions in
the Department’s disadvantaged
business enterprise (DBE) and drug and
alcohol testing regulations, where
similar mechanisms have worked well
for many years. Like the Department’s

ADA and section 504 rules, these rules
are Office of the Secretary regulations
applying to parties subject to the
programs of several DOT operating
administrations.

Comments

Almost all comments from the
disability community supported
codifying the DLCC, for the reasons
described in the NPRM. Most transit
industry commenters opposed doing so,
citing a variety of reasons. Some
expressed concern that the DLCC would
issue what amounted to legislative rules
without an opportunity for public
comment. Many of these commenters
wanted the Department to ensure that
there would be an opportunity for
public comment on guidance and
interpretations in any case. Others
wanted guidance and interpretations of
the DOT ADA concerning transit
matters to come from FTA, rather than
from the Department as a whole. Several
commenters believed that a provision of
SAFETEA-LU that directed FTA to seek
notice and comment on guidance that
had binding effect should apply to DOT
guidance.

DOT Response

Coordination of interpretations and
guidance, so that the Department of
Transportation speaks with a single,
reliable voice on disability law matters,
is essential to the reasoned application
of the ADA and section 504 of the
Rehabilitation Act of 1973. The
Department’s experience in the past has
been that, in the absence of such a
coordination mechanism, various DOT
offices and staff members have offered
differing or inconsistent views on
important disability law matters. In
some cases, one office may not even
have been aware of a response another
office had given concerning the
implementation of the same provision of
a DOT regulation. The lack of a
coordinating mechanism like the DLCC
creates an opportunity for forum
shopping, in which interested parties
can call or write a series of DOT offices
or staff personnel until they get the
answer they want to a question. It also
increases the likelihood of inconsistent
practice among DOT recipients.

The Department does not find the
transit industry objections to codifying
the DLCC to be well-taken. The same
transit industry parties that objected to
the DLCC mechanism have accepted the
same mechanism in the DBE regulation
since 1999 and the drug testing
procedure regulations since 2000, and
neither they nor the Department have
experienced any significant problems in
those contexts. While transit industry

organizations may disagree with some
guidance and interpretations that the
Department as a whole has produced
concerning the ADA, that is not a cogent
criticism of the internal process that is
common to all three rules.

Legislative rules—like parts 37 and
38—have the force and effect of Federal
law and, with certain exceptions not
germane to this discussion, are issued
through the normal Administrative
Procedure Act notice and comment
process. Consistent with Executive
Orders and OMB Bulletins, guidance
questions and answers do not claim
independently to have the force and
effect of Federal law, but rather set forth
the Department’s interpretations of its
own rules and the Department’s
understanding of and recommendations
for implementing provisions of rules
and statutes. The Department’s
guidance, issued through the DLCC,
consistently observes this distinction. It
should be noted, however, that the
Department’s actions with respect to
implementing and enforcing the
provisions of part 37 and other
legislative rules will be consistent with
the Department’s interpretations and
understanding of those rules, as
articulated in DOT guidance.

The internal organization of how the
Department issues guidance, and the job
of interpreting the meaning of DOT
regulations and the statutes on which
they are based, are inherently
governmental functions. While the
Department regularly discusses the
interpretation and implementation of its
rules with stakeholders, producing
guidance on these matters is ultimately
the Department’s responsibility. The
SAFETEA-LU provision that
commenters mentioned (codified at 49
U.S.C. 5334) applies only to guidance
issued by the Federal Transit
Administration. It does not apply to
guidance issued by the Department as a
whole based on a regulation that is, and
always has been, an Office of the
Secretary rather than a Federal Transit
Administration rule.

For all these reasons, the Department
is adopting the DLCC provision as
proposed. We note that a number of
commenters asked for additional
guidance concerning several issues in
the regulation, such as how concepts
like undue burden, direct threat,
integrated settings, origin to destination,
etc. are best understood. To the extent
that issues like these require additional
interpretation or guidance following the
issuance of this rule, the Department
will use the DLCC mechanism to craft
well-coordinated responses to questions
concerning issues of this kind.
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Miscellaneous Provisions

Consistent with guidance issued in
September 2005, the Department is
amending § 37.23, in paragraphs (a), (c),
and (d), to add the words “(including,
but not limited to, a grant, subgrant, or
cooperative agreement)’’ after the word
“arrangement.” The purpose of this
amendment is to clarify that the term
“other arrangement or relationship”
refers to any means other than a contract
through which a public entity works
with a private entity to provide fixed
route or demand responsive service. A
private entity that receives a subgrant
under 49 U.S.C. 5311 has an
“arrangement or relationship” with the
state agency involved. If a state provides
§5311 funding to a county government
via a subgrant agreement, which then
provides fixed route service, there is no
dispute that eligible passengers must
have ADA complementary paratransit
service available. If a state provides
§5311 funding to a private entity via a
contract, which then provides fixed
route service, there is no dispute that
eligible passengers must have ADA
complementary paratransit service
available. Likewise, eligible passengers
must have ADA complementary
paratransit service available if a state
provides § 5311 funding to a private
entity via a subgrant agreement;
otherwise, passengers would be denied
service solely on the basis of the state’s
administrative choice of a provider and
a funding mechanism. Making the
availability of ADA complementary
paratransit service wholly contingent on
the state’s choice of administrative
arrangements would be both arbitrary
and inconsistent with the purpose of the
ADA.

The Department is removing and
reserving section 37.169 and portions of
section 37.193. These are obsolete
provisions concerning over-the-road
buses that are no longer needed, given
the passage of time since the
promulgation of subpart H of part 37.

The Department is adding or altering
language in a few places in 49 CFR part
38 to conform to Access Board language
in parallel sections (e.g., “unless
structurally or operationally
impracticable”) or to refer to the new
section 37.42.

Accessible Web Sites

NPRM and Comments

The Department asked about whether
the Department should require that Web
sites operated by transportation
providers be made accessible to
individuals who are blind or visually
impaired or otherwise have difficulty
using Web sites because of a disability.

The Department received several
comments from disability community
persons or organizations, recommending
that the final rule impose such a
requirement.

DOT Response

The Department believes strongly that
Web sites used by consumers of
transportation providers should be
accessible. Currently, the Department is
considering this issue in the context of
the Air Carrier Access Act, and the
Department of Justice is reviewing it in
the context of ongoing work on its ADA
regulations. We believe that it is best to
defer action on this issue until the DOT
and DOJ work is further advanced, at
which point we believe it appropriate to
propose changes to our ADA rules
consistent with the ACAA and DOJ
approaches to the subject.

In any case, under existing rules a
transportation entity has an obligation
to provide effective communication to
persons with disabilities. This
obligation exists even if a provider’s
Web site is not yet fully accessible. If a
transportation provider makes certain
information available to the public
through its Web site, it must make this
information available to people who
cannot use the Web site. If opportunities
(e.g., for discount programs) are made
available through the Web site, then
these same opportunities must be
afforded to people with disabilities who
are unable to use the Web site. These are
basic nondiscrimination obligations
under the ADA and section 504.

Bus Rapid Transit
NPRM and Comments

The NPRM asked whether there
should be any specific requirements for
bus rapid transit (BRT) systems, which
share some of the characteristics of
fixed-route bus systems and some
characteristics of rail transit systems.
Some transit authorities suggested using
the bus requirements of the rule for BRT
vehicles, since the vehicles are
essentially buses. A few commenters
suggested adding provisions concerning
such subjects as securement. Others
suggested that future guidance, rather
than regulation, would be the best
approach to take.

DOT Response

The Department has decided, for the
present, not to propose any additional
provisions concerning BRT beyond
those that apply to buses, and will
follow the recommendations of
commenters to address any BRT-specific
questions with guidance to the extent
feasible.

Heritage Fleets
NPRM and Comments

In a few cities, there are systems that
use vintage inaccessible vehicles to
provide regular public transit service.
The NPRM asked whether any new
regulatory provisions should be applied
to increase accessibility for such
transportation. There were few
comments on this matter. Some
disability organizations recommended
good faith efforts be used to secure
accessible vehicles for such systems or
that the vehicles be retrofitted for
accessibility. Transit industry
commenters suggested that no changes
were needed from existing regulations
and that there was not a problem that
the Department need remedy if parallel
accessible transit or paratransit were
available for origins and destinations
served by the heritage fleet lines.

DOT Response

On this matter, the Department
believes that no change is necessary
from the existing regulation. Sections
37.73 and 37.75 appear to adequately
address such situations. Section 37.73
requires good faith efforts be employed
to find accessible used vehicles prior to
purchasing inaccessible vehicles, and
37.75 requires remanufactured vehicles
to be made accessible unless an
engineering analysis demonstrates that
including accessibility features would
have a significant adverse effect on the
structural integrity of the vehicle.
Transit providers are reminded that
complementary paratransit service must
be provided when the fixed route
system is inaccessible.

Used Demand-Response Vehicles

NPRM

The ADA and the Department’s rule
require that when a public transit
provider acquires used vehicles for a
fixed route system, the provider must
make and document good faith efforts
(GFE) to obtain an accessible used
vehicle. This requirement does not
apply, however, to vehicles acquired for
demand-responsive systems for the
general public. The NPRM asked
whether the GFE requirement should be
expanded to cover these systems.

Comments

Most of the comments on these issues
were from the disability community,
and they unanimously recommended
that GFE be required. The rationale for
doing so, they said, is the same as in the
case of fixed route vehicles: simply
acquiring inaccessible used vehicles
perpetuates transportation that is not
fully accessible to and usable by
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passengers with disabilities. The few
transit industry comments that
addressed this subject objected to
performing GFE in these cases, saying
that doing so was unnecessary and
could inhibit demand-responsive
systems for the general public from
using sedans or taxi services as part of
their operation.

DOT Response

It is likely that today there may be a
significant number of used accessible
vans and small buses available that
demand responsive systems for the
general public could use. We believe
that it is a best practice for such systems
to make good faith efforts to acquire
accessible vehicles when seeking used
vehicles. However, the statute imposes
a good faith effort requirement for
acquiring used vehicles only on fixed-
route systems, not demand-responsive
systems for the general public.
Consequently, the Department will not
include a regulatory text provision
mandating good faith efforts for used
vehicles operated in demand-responsive
systems for the general public.

Expansion of Key Station Requirements
NPRM and Comments

The NPRM asked whether
requirements to retrofit stations for
accessibility should be extended to
include stations not originally
designated as key stations (e.g., stations
that, because of changes in land use,
had become higher passenger volume
stations than they were in 1991).
Disability community commenters and
one transportation provider stated that
all existing stations should be made
accessible or, at least, that if an existing
station began to meet key station criteria
(e.g., because of changes in usage
patterns or in the configuration of a rail
system), that station should be added to
the list of key stations and modified to
make it accessible. Most transportation
providers either said that a requirement
to this effect was unnecessary or that
retrofitting additional stations for
accessibility was a decision that should
be made locally.

DOT Response

In the Department’s view, the ADA
does not provide a statutory basis for
requiring the expansion of the list of key
stations, renovation of which for
accessibility was to have been
completed within a stated amount of
time after the statute became effective.
By incorporating the key station
concept, the ADA clearly did not take
the view that all existing stations in pre-
ADA systems had to be retrofitted. The

Department agrees with transit industry
commenters who said that local
decisions to react to changes in a
system, plus the requirement to make
alterations to stations in an accessible
way, should be sufficient.

Reasonable Modification of Policies

The NPRM proposed adding language
to the rule, parallel to that in
Department of Justice ADA rules, the
Department’s Air Carrier Access Act
and, more recently, ADA passenger
vessel rules, requiring regulated entities
to make reasonable modifications to
policies in order to ensure appropriate
and nondiscriminatory service to
persons with disabilities. This proposal
attracted extensive comment. Generally,
disability community commenters
favored the proposal while
transportation industry commenters
opposed it.

The Department is continuing to work
toward a final rule addressing this
subject, including working on a
regulatory evaluation concerning the
costs and benefits of such a
requirement. Because the work on a
regulatory evaluation concerning rail
service accessibility has occurred before
work has been completed on the
regulatory evaluation of the reasonable
modification proposal, the Department
is not issuing a final rule concerning
reasonable modification at this time.

The Department notes that its
September 2005 guidance concerning
origin-to-destination service remains the
Department’s interpretation of the
obligations of ADA complementary
paratransit providers under existing
regulations. As with other
interpretations of regulatory provisions,
the Department will rely on this
interpretation in implementing and
enforcing the origin-to-destination
requirement of part 37. This application
of the origin-to-destination service
requirement of the existing rule is not
dependent on the ultimate disposition
of the NPRM’s reasonable modification
proposal.

Regulatory Analyses and Notices
Executive Order 12866

This final rule is significant for
purposes of Executive Order 12866 and
the Department of Transportation’s
Regulatory Policies and Procedures. The
NPRM clarifies the Department’s
existing requirements concerning new
commuter and intercity rail platforms.
The Department has conducted a
regulatory evaluation of the costs of the
requirements of the final rule version of
section 37.42. The overall conclusion of
the evaluation is that there will be no

significant cost impacts as the result of
provisions of the final rule for
commuter rail operators and modest
costs at a relatively small number of
stations for Amtrak. The regulatory
evaluation has been placed in the
docket.

Other provisions of the final rule do
not represent significant departures
from existing regulations and policy and
are not expected to have noteworthy
cost impacts on regulated parties. The
final rule also codifies existing internal
administrative practices concerning
disability law guidance. This proposal
would have no cost impacts on
regulated parties.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under the Order and have
determined that it does not have
implications for federalism sufficient to
warrant the preparation of a Federalism
Assessment, since it does not change the
relationship between the Department
and State or local governments, pre-
empt State law, or impose substantial
direct compliance costs on those
governments.

Regulatory Flexibility Act (5 U.S.C. 601-
612)

The Department certifies that this rule
will not have a significant economic
effect on a substantial number of small
entities. The rail operators affected by
the boarding nondiscrimination portion
of the rule are Amtrak and commuter
authorities. Amtrak is a large entity.
Commuter rail operators are large
entities. Moreover, as the text of the rule
and preamble make clear, there are no
retrofit requirements that would
increase costs for covered entities,
regardless of size, as requirements apply
only with respect to new and altered
facilities. As the regulatory evaluation
shows, costs for Amtrak will be modest
and costs for commuter operators will
be relatively low. None of the other
provisions of the rule have any
significant effect on entities’ costs or
operations. The wheelchair equipment
provision applies only to how
transportation providers, regardless of
size, use the equipment they have.
Again, no retrofit is required. The
changes to part 38 are only in
terminology. These facts support the
Department’s conclusion that there will
not be significant economic effects from
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the rule, and that a substantial number
of small entities are not affected.

Unfunded Mandates Reform Act

Since the ADA and section 504 are
nondiscrimination/civil rights statutes,
the Unfunded Mandates Reform Act
does not apply. In any case, since
Amtrak and commuter rail authorities
receive Federal funds for the operations
to which this rule applies, the rule’s
requirements are properly considered as
funded mandates.

Paperwork Reduction Act

Under this rule, railroads that choose
to use a means of meeting the
performance standard other than level-
entry boarding would have to submit a
proposed plan to FRA or FTA
demonstrating that their chosen method
would actually achieve the rule’s
objectives (see section 37.42(d)(2)). They
would also have to make a comparison
between using car-borne lifts and other
means of meeting the regulatory
performance standard (see section
37.42(d)(1)). These requirements
constitute information collection
requirements covered by the Paperwork
Reduction Act of 1995 (PRA) and OMB
rules implementing it. The Department
will issue a separate 60-day notice
seeking comment on these information
collection requirements.

List of Subjects
49 CFR Part 37

Buildings, Buses, Civil Rights,
Handicapped, Individuals with
Disabilities, Mass Transportation,
Railroads, Reporting and recordkeeping
requirements, Transportation.

49 CFR Part 38

Buses, Civil Rights, Handicapped,
Individuals with Disabilities, Mass
Transportation, Railroads, Reporting
and recordkeeping requirements,
Transportation.

Issued this 29th Day of August, 2011 at
Washington, DC.

Ray LaHood,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department of
Transportation amends 49 CFR parts 37
and 38 as follows:

m 1. The authority citation for part 37
continues to read as follows:

Authority: 42 U.S.C. 12101-12213; 49
U.S.C. 322.

m 2.In §37.3, add the definition ‘“‘Direct
threat”” and revise the definition
“Wheelchair” to read as follows:

§37.3 Definitions.
* * * * *

Direct threat means a significant risk
to the health or safety of others that
cannot be eliminated by a modification
of policies, practices, procedures, or by
the provision of auxiliary aids or
services.

* * * * *

Wheelchair means a mobility aid
belonging to any class of three- or more-
wheeled devices, usable indoors,
designed or modified for and used by
individuals with mobility impairments,
whether operated manually or powered.
m 3. Revise § 37.15 to read as follows:

§37.15 Interpretations and guidance.

The Secretary of Transportation,
Office of the Secretary of
Transportation, and Operating
Administrations may issue written
interpretations of or written guidance
concerning this part. Written
interpretations and guidance shall be
developed through the Department’s
coordinating mechanism for disability
matters, the Disability Law Coordinating
Council. Written interpretations and
guidance constitute the official position
of the Department of Transportation, or
any of its operating administrations,
only if they are issued over the signature
of the Secretary of Transportation or if
they contain the following statement:
“The General Counsel of the
Department of Transportation has
reviewed this document and approved it
as consistent with the language and
intent of 49 CFR parts 27, 37, 38, and/
or 39, as applicable.”

m 4.In § 37.23, in paragraphs (a), (c),
and (d), add the words “(including, but
not limited to, a grant, subgrant, or
cooperative agreement)” after the word
“arrangement.”

m 5. Add anew §37.42, toread as
follows:

§37.42 Service in an Integrated Setting to
Passengers at Intercity, Commuter, and
High-Speed Rail Station Platforms
Constructed or Altered After February 1,
2012.

(a) In addition to meeting the
requirements of sections 37.9 and 37.41,
an operator of a commuter, intercity, or
high-speed rail system must ensure, at
stations that are approved for entry into
final design or that begin construction
or alteration of platforms on or after
February 1, 2012, that the following
performance standard is met:
individuals with disabilities, including
individuals who use wheelchairs, must
have access to all accessible cars
available to passengers without
disabilities in each train using the
station.

(b) For new or altered stations serving
commuter, intercity, or high-speed rail
lines or systems, in which no track
passing through the station and adjacent
to platforms is shared with existing
freight rail operations, the performance
standard of paragraph (a) of this section
must be met by providing level-entry
boarding to all accessible cars in each
train that serves the station.

(c) For new or altered stations serving
commuter, intercity, or high-speed rail
lines or systems, in which track passing
through the station and adjacent to
platforms is shared with existing freight
rail operations, the railroad operator
may comply with the performance
standard of paragraph (a) by use of one
or more of the following means:

(1) Level-entry boarding;

(2) Car-borne lifts;

(3) Bridge plates, ramps or other
appropriate devices;

(4) Mini-high platforms, with multiple
mini-high platforms or multiple train
stops, as needed, to permit access to all
accessible cars available at that station;
or

(5) Station-based lifts;

(d) Before constructing or altering a
platform at a station covered by
paragraph (c) of this section, at which a
railroad proposes to use a means other
than level-entry boarding, the railroad
must meet the following requirements:

(1) If the railroad operator not using
level-entry boarding chooses a means of
meeting the performance standard other
than using car-borne lifts, it must
perform a comparison of the costs
(capital, operating, and life-cycle costs)
of car-borne lifts and the means chosen
by the railroad operator, as well as a
comparison of the relative ability of
each of these alternatives to provide
service to individuals with disabilities
in an integrated, safe, timely, and
reliable manner. The railroad operator
must submit a copy of this analysis to
FTA or FRA at the time it submits the
plan required by paragraph (d)(2) of this
section.

(2) The railroad operator must submit
a plan to FRA and/or FTA, describing
its proposed means to meet the
performance standard of paragraph (a)
of this section at that station. The plan
must demonstrate how boarding
equipment or platforms would be
deployed, maintained, and operated;
and how personnel would be trained
and deployed to ensure that service to
individuals with disabilities is provided
in an integrated, safe, timely, and
reliable manner.

(3) Before proceeding with
constructing or modifying a station
platform covered by paragraphs (c) and
(d) of this section, the railroad must
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obtain approval from the FTA (for
commuter rail systems) or the FRA (for
intercity rail systems). The agencies will
evaluate the proposed plan and may
approve, disapprove, or modify it. The
FTA and the FRA may make this
determination jointly in any situation in
which both a commuter rail system and
an intercity or high-speed rail system
use the tracks serving the platform. FTA
and FRA will respond to the railroad’s
plan in a timely manner, in accordance
with the timetable set forth in
paragraphs (d)(3)(i) through (d)(3)(iii) of
this paragraph.

(i) FTA/FRA will provide an initial
written response within 30 days of
receiving a railroad’s written proposal.
This response will say either that the
submission is complete or that
additional information is needed.

(ii) Once a complete package,
including any requested additional
information, is received, as
acknowledged by FRA/FTA in writing,
FRA/FTA will provide a substantive
response accepting, rejecting, or
modifying the proposal within 120 days.

(iii) If FTA/FRA needs additional time
to consider the railroad’s proposal,
FRA/FTA will provide a written
communication to the railroad setting
forth the reasons for the delay and an
estimate of the additional time (not to
exceed an additional 60 days) that FRA/
FTA expect to take to finalize a
substantive response to the proposal.

(iv) In reviewing the plan, FRA and
FTA will consider factors including, but
not limited to, how the proposal
maximizes accessibility to individuals
with disabilities, any obstacles to the
use of a method that could provide
better service to individuals with
disabilities, the safety and reliability of
the approach and related technology
proposed to be used, the suitability of
the means proposed to the station and
line and/or system on which it would be
used, and the adequacy of equipment
and maintenance and staff training and
deployment.

(e) In any situation using a
combination of high and low platforms,
a commuter or intercity rail operator
shall not employ a solution that has the
effect of channeling passengers into a
narrow space between the face of the
higher-level platform and the edge of
the lower platform.

(1) Except as provided in paragraph
(e)(2) of this paragraph, any obstructions
on a platform (mini-high platforms,
stairwells, elevator shafts, seats etc.)
shall be set at least six feet back from
the edge of a platform.

(2) If the six-foot clearance is not
feasible (e.g., where such a clearance
would create an insurmountable gap on

a mini-high platform or where the
physical structure of an existing station
does not allow such clearance), barriers
must be used to prevent the flow of
pedestrian traffic through these
narrower areas.

(f) For purposes of this part, level-
entry boarding means a boarding
platform design in which the horizontal
gap between a car at rest and the
platform is no more than 10 inches on
tangent track and 13 inches on curves
and the vertical height of the car floor
is no more than 5.5 inches above the
boarding platform. Where the horizontal
gap is more than 3 inches and/or the
vertical gap is more than s inch,
measured when the vehicle is at rest,
the horizontal and vertical gaps between
the car floor and the boarding platform
must be mitigated by a bridge plate,
ramp, or other appropriate device
consistent with 49 CFR 38.95(c) and
38.125(c).

§37.71 [Amended]

m 6.In §37.71, remove the words
“Except as provided elsewhere in this
section” from paragraph (a) and remove
paragraphs (b) through (g).

§37.103 [Amended]

m 7.In §37.103 (b) and (c), remove the
words ‘‘or an over-the-road bus,”.

m 8. Revise § 37.165(b) to read as
follows:

§37.165 Lift and securement use.
* * * * *

(b) Except as provided in this section,
individuals using wheelchairs shall be
transported in the entity’s vehicles or
other conveyances.

(1) With respect to wheelchair/
occupant combinations that are larger or
heavier than those to which the design
standards for vehicles and equipment of
49 CFR part 38 refer, the entity must
carry the wheelchair and occupant if the
lift and vehicle can accommodate the
wheelchair and occupant. The entity
may decline to carry a wheelchair/
occupant if the combined weight
exceeds that of the lift specifications or
if carriage of the wheelchair is
demonstrated to be inconsistent with
legitimate safety requirements.

(2) The entity is not required to
permit wheelchairs to ride in places
other than designated securement
locations in the vehicle, where such

locations exist.
* * * * *

§37.169 [Removed and reserved]

m 9. Remove and reserve § 37.169.

m 10.In § 37.193, remove paragraph
(a)(2), remove and reserve paragraph (c),

and redesignate paragraph (a)(3) as
(a)(2).
m 11. Appendix D to Part 37 is amended
by:
m A. Under Section 37.3 Definitions,
remove the last two paragraphs and add
four paragraphs in its place,
m B. Add Section 37.42 in numerical
order,
m C. Revise the first paragraph under
Section 37.71,
m D. Under Section 37.93 remove the
period at the end of last sentence in the
third paragraph and replace with it
comma, and add the following language:
“except where doing is necessary to
comply with the provisions of section
37.42 of this part.”
m E. Revise Section 37.165.

The revisions and additions read as
follows:

Appendix D to Part 37—Construction
and Interpretation of Provisions of 49
CFR Part 37

* * * * *

Section 37.3 Definitions
* * * * *

The definition of “wheelchair” includes a
wide variety of mobility devices. This
inclusiveness is consistent with the
legislative history of the ADA (See S. Rept.
101-116 at 48). While some mobility devices
may not look like many persons’ traditional
idea of a wheelchair, three- and more-
wheeled devices, of many varied designs, are
used by individuals with disabilities and
must be transported. “Wheelchair” is defined
in this rule as a mobility aid belonging to any
class of three-or more-wheeled devices,
usable indoors, designed or modified for and
used by individuals with mobility
impairments, whether operated manually or
powered. The “three- or-more-wheeled”
language in the definition is intended to
encompass wheelchairs that may have
additional wheels (e.g., two extra guide
wheels in addition to the more traditional
four wheels).

Persons with mobility disabilities may use
devices other than wheelchairs to assist with
locomotion. Canes, crutches, and walkers, for
example, are often used by people whose
mobility disabilities do not require use of a
wheelchair. These devices must be
accommodated on the same basis as
wheelchairs. However, the Department does
not interpret its rules to require
transportation providers to accommodate
devices that are not primarily designed or
intended to assist persons with mobility
disabilities (e.g., skateboards, bicycles,
shopping carts), apart from general policies
applicable to all passengers who might seek
to bring such devices into a vehicle.
Similarly, the Department does not interpret
its rules to require transportation providers to
permit an assistive device to be used in a way
that departs from or exceeds the intended
purpose of the device (e.g., to use a walker,
even one with a seat intended to allow
temporary rest intervals, as a wheelchair in
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which a passenger sits for the duration of a
ride on a transit vehicle).

The definition of wheelchair is not
intended to include a class of devices known
as “‘other power-driven mobility devices”
(OPMDs). OPMDs are defined in Department
of Justice ADA rules as “any mobility device
powered by batteries, fuel, or other engines—
whether or not designed primarily for use by
individuals with mobility disabilities—that is
used by individuals with mobility disabilities
for the purpose of locomotion, including golf
carts * * * Segwayl[s]®, or any mobility
device designed to operate in areas without
defined pedestrian routes, but that is not a
wheelchair * * *.” DOT is placing guidance
on its Web site concerning the use of
Segways in transportation vehicles and
facilities.

The definition of “direct threat” is
intended to be interpreted consistently with
the parallel definition in Department of
Justice regulations. That is, part 37 does not
require a public entity to permit an
individual to participate in or benefit from
the services, programs, or activities of that
public entity when that individual poses a
direct threat to the health or safety of others.
In determining whether an individual poses
a direct threat to the health or safety of
others, a public entity must make an
individualized assessment, based on
reasonable judgment that relies on current
medical knowledge or on the best available
objective evidence, to ascertain: the nature,
duration, and severity of the risk; the
probability that the potential injury will
actually occur; and whether reasonable
modifications of policies, practices, or
procedures or the provision of auxiliary aids
or services will mitigate the risk.

* * * * *

Section 37.42

Service in an integrated setting to
passengers at intercity, commuter, and high-
speed rail station platforms constructed or
altered after February 1, 2012.

Individuals with disabilities, including
individuals who use wheelchairs, must have
access to all accessible cars in each train
using a new or altered station. This
performance standard will apply at stations
where construction or alteration of platforms
begins 135 days or more after the rule is
published. The performance standard does
not require rail operators to retrofit existing
station platforms or cars. The requirement is
prospective, and section 37.42 does not
require retrofit of existing stations (though
compliance with existing disability
nondiscrimination requirements not being
altered is still required). To meet this
performance standard on lines or systems
where track passing through stations and
adjacent to platforms is shared with existing
freight rail operations, passenger railroads
that do not choose to provide level-entry
boarding may, after obtaining FRA and/or
FTA approval, use car-borne lifts, ramps or
other devices, mini-high platforms (making
multiple stops where necessary to
accommodate passengers wishing to use
different cars of the train), or movable
station-based lifts.

On commuter, intercity, or high-speed rail
lines or systems in which track passing

through stations and adjacent to platforms is
not shared with existing freight rail
operations, the performance standard must
be met by providing level-entry boarding to
all accessible cars in each train that serves
new or altered stations on the line or system.
For example, if a new commuter or high-
speed rail line or system is being built, and
the track adjacent to platforms is not shared
with freight traffic (e.g., it is a passenger rail-
only system, or a passing or gauntlet track
exists for freight traffic), then the stations
would have to provide level-entry boarding.
Other options would not be permitted.

If a platform being constructed or altered
is not adjacent to track used for freight, but
the track and platform are used by more than
one passenger railroad (e.g., Amtrak and a
commuter railroad), the possibility of the
platform serving cars with different door
heights exists. In this situation, the level-
entry boarding requirement continues to
exist. Generally, the platform should be level
with respect to the system that has the lower
boarding height. This is because it is not
good safety practice to make passengers step
down (or be lifted down or use ramps to get
down) to board a train. For example, if
Amtrak operates through a station with cars
that are 15 inches ATR, and a commuter
railroad uses the same platform with cars that
are 25 inches ATR, the platform would be
level with respect to the Amtrak cars. The
commuter railroad would have to provide
another means of access, such as lifts. In all
such cases where mixed rail equipment will
be used, the rule requires that both FRA and
FTA be consulted by the railroads involved.
As in other cases where level-entry boarding
is not used, the railroad must obtain FTA
and/or FRA approval for the means the
railroad wants to use to meet the
performance standard.

The details of the “track passing through
stations and adjacent to platforms is shared
with existing freight rail operations”
language are important. There may be
stations that serve lines that are shared, at
some points, by passenger and freight traffic,
but where the freight traffic does not go
through the particular station (e.g., because
freight traffic bypasses the station), level-
entry boarding is required. There could also
be situations on which multiple tracks pass
through a station, and freight traffic uses only
a center track, not a track which is adjacent
to a platform. In such cases, the new or
altered platform would have to provide level-
entry boarding. It is important to note that
this language refers to “‘existing” freight rail
traffic, as opposed to the possibility that
freight traffic might use the track in question
at some future time. Likewise, if freight trains
have not used a track passing through a
station in a significant period of time (e.g.,
the past 10 years), the Department does not
view this as constituting “‘existing freight rail
traffic.”

Passenger rail operators must provide
access only to accessible, available cars that
people with disabilities are trying to access
at a given station. If a train has eight
accessible cars, and wheelchair users want to
enter only cars 2 and 7 (see discussion below
of passenger notification), then railroad
personnel need to deploy lifts or bridge

plates only at cars 2 and 7, not at the other
cars. Similarly, the rule requires operators to
provide access only to available cars at a
station. If a train has eight accessible cars, but
the platform only serves cars 1 through 6,
then railroad personnel need to deploy lifts
or bridge plates only at cars that people with
disabilities are trying to access and that are
available to all passengers. We would also
point out that wheelchair positions on rail
passenger cars are intended to serve
wheelchair users, and railroad operators
should take steps to ensure that these spaces
are available for wheelchair users and not for
other uses. For example, it would be contrary
to the rule for a wheelchair user to be told
that he or she could not use car 7 because

the wheelchair spaces were filled with other
passengers’ luggage from a previous stop.

In order to ensure that access was
provided, passengers would have to notify
railroad personnel. For example, if a
passenger at a station wanted to use a station-
based lift to access car 6, the passenger
would request the use of car 6 and railroad
personnel would deploy the lift at that car.
Likewise, at a station using a mini-high
platform, a passenger on this platform would
inform train personnel that he or she wanted
to enter car 5, whereupon the train would
pull forward so that car 5 was opposite the
mini-high platform. We contemplate that
these requests would be made when the train
arrives, and railroads could not insist on
advance notice (e.g., the railroad could not
require a passenger to call a certain time in
advance to make a “reservation” to use a lift
to get on a particular car). As part of its
submission to FTA or FRA, the railroad
would describe the procedure it would use
to receive and fulfill these requests.

Where a railroad operator wishes to
provide access to its rail cars through a
means other than level-entry boarding, it is
essential that it provide an integrated, safe,
timely, reliable, and effective means of access
for people with disabilities. A railroad is not
required to choose what might be regarded as
a more desirable or convenient method over
a less desirable or convenient method, or to
choose a more costly option over a less costly
option. What a railroad must do is to ensure
that whatever option it chooses works.
However, to assist railroads in choosing the
most suitable option, the rule requires that a
railroad not using level-entry boarding, if it
chooses an approach other than the use of
car-borne lifts, must perform a comparison of
the costs (capital, operating, and life-cycle
costs) of car-borne lifts versus the means
preferred by the railroad operator, as well as
a comparison of the relative ability of each
of the two alternatives (i.e., car-borne lifts
and the railroad’s preferred approach) to
provide service to people with disabilities in
an integrated, safe, reliable, and timely
manner. The railroad must submit this
comparison to FTA and FRA at the same time
as it submits its plan to FRA and/or FTA, as
described below, although the comparison is
not part of the basis on which the agencies
would determine whether the plan meets the
performance standard. The Department
believes that, in creating this plan, railroads
should consult with interested individuals
and groups and should make the plan readily
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available to the public, including individuals
with disabilities.

To ensure that the railroad’s chosen option
works, the railroad must provide to FRA or
FTA (or both), as applicable, a plan
explaining how its preferred method will
provide the required integrated, safe, reliable,
timely and effective means of access for
people with disabilities. The plan would
have to explain how boarding equipment
(e.g., bridge plates, lifts, ramps, or other
appropriate devices) and/or platforms will be
deployed, maintained, and operated, as well
as how personnel will be trained and
deployed to ensure that service to
individuals with disabilities was provided in
an integrated, safe, timely, effective, and
reliable manner.

FTA and/or FRA will evaluate the
proposed plan with respect to whether it will
achieve the objectives of the performance
standard and may approve, disapprove, or
modify it. It should be emphasized that the
purpose of FTA/FRA review of this plan is
to make sure that whatever approach a
railroad chooses will in fact work; that is, it
will really result in an integrated, safe,
reliable, timely and effective means of access
for people with disabilities. If a plan, in the
view of FRA or FTA, fails to meet this test,
then FTA or FRA can reject it or require the
railroad to modify it to meet the objectives
of this provision.

In considering railroads’ plans, the
agencies will consider factors including, but
not limited to, how the proposal maximizes
integration of and accessibility to individuals
with disabilities, any obstacles to the use of
a method that could provide better service to
individuals with disabilities, the safety and
reliability of the approach and related
technology proposed to be used, the
suitability of the means proposed to the
station and line and/or system on which it
would be used, and the adequacy of
equipment and maintenance and staff
training and deployment.

For example, some commenters have
expressed significant concerns about the use
of station-based lifts, noting instances in
which such lifts have not been maintained in
a safe and reliable working order. A railroad
proposing to use station-based lifts would
have to describe to FTA or FRA how it would
ensure that the lifts remained in safe and
reliable operating condition (such as by
cycling the lift daily or other regular
maintenance) and how it would ensure that
personnel to operate the lift were available in
a timely manner to assist passengers in
boarding a train. This demonstration must
clearly state how the railroad expects that
their operations will provide safe and
dignified service to the users of such lifts.

In existing stations where it is possible to
provide access to every car without station or
rail car retrofits, rail providers that receive
DOT financial assistance should be mindful
of the requirement of 49 CFR 27.7(b)(2),
which requires that service be provided “in
the most integrated setting that is reasonably
achievable.” For example, if a set of rail cars
has car-borne lifts that enable the railroad to
comply with section 37.42 at new or altered
station platforms, it is likely that deployment
of this lift at existing stations will be

reasonably achievable. Similarly, it is likely
that, in a system using mini-high platforms,
making multiple stops at existing stations
would be reasonable achievable. The use of
a station-based lift at an existing station to
serve more than one car of a train may well
also be reasonably achievable (e.g., with
movement of the lift or multiple stops, as
needed). Such actions would serve the
objective of providing service in an
integrated setting. In addition, in situations
where a railroad and the Department have
negotiated access to every accessible car in
an existing system (e.g., with car-borne lifts
and mini-high platforms as a back-up), the
Department expects the railroads to continue
to provide access to every accessible car for
people with disabilities.

Section 37.42(e) provides a safety
requirement concerning the setback of
structures and obstacles (e.g., mini-high
platforms, elevators, escalators, and
stairwells) from the platform edge. This
provision is based on long-standing FRA
recommendations and the expertise of the
Department’s staff. The Department believes
that it is inadvisable, with the exception of
boarding and alighting a train, to ever have
a wheelchair operate over the two-foot wide
tactile strips that are parallel to the edge of
the platform. This leaves a four-foot distance
for a person in a typical wheelchair to
maneuver safely past stair wells, elevator
shafts, etc. It also is important because a
wheelchair user exiting a train at a door
where there is not a six-foot clearance would
likely have difficulty exiting and making the
turn out of the rail car door. The requirement
would also avoid channeling pedestrians
through a relatively narrow space where, in
crowded platform conditions, there would be
an increased chance of someone falling off
the edge of the platform. Since the rule
concerns only new and altered platforms, the
Department does not believe the cost or
difficulty of designing the platforms to
eliminate this hazard will be significant.

Section 37.42(f) provides the maximum
gap allowable for a platform to be considered
“level.” However, this maximum is not
intended to be the norm for new or altered
platforms. The Department expects
transportation providers to minimize
platform gaps to the greatest extent possible
by building stations on tangent track and
using gap-filling technologies, such as
moveable platform edges, threshold plates,
platform end boards, and flexible rubber
fingers on the ends of platforms. The
Department encourages the use of Gap
Management Plans and consultation with
FRA and/or FTA for guidance on gap safety
issues.

Even where level-entry boarding is
provided, it is likely that, in many instances,
bridge plates would have to be used to enable
passengers with disabilities to enter cars,
because of the horizontal gaps involved.
Section 38.95(c)(5), referred to in the
regulatory text, permits various ramp slopes
for bridge plates, depending on the vertical
gap in given situation. In order to maximize
the opportunity of passengers to board
independently, the Department urges
railroads to use the least steep ramp slope
feasible at a given platform.\

* * * * *

Section 37.71 Acquisition of Accessible
Vehicles by Public Entities

This section generally sets out the basic
acquisition requirements for a public entity
purchasing a new vehicle. The section
requires any public entity that purchases or
leases a new vehicle to acquire an accessible
vehicle.

* * * * *

Section 37.165 Lift and Securement Use

This provision applies to both public and
private entities.

All people using wheelchairs, as defined in
the rule, and other powered mobility devices,
under the circumstances provided in the
rule, are to be allowed to ride the entity’s
vehicles.

Entities may require wheelchair users to
ride in designated securement locations. That
is, the entity is not required to carry
wheelchair users whose wheelchairs would
have to park in an aisle or other location
where they could obstruct other persons’
passage or where they could not be secured
or restrained. An entity’s vehicle is not
required to pick up a wheelchair user when
the securement locations are full, just as the
vehicle may pass by other passengers waiting
at the stop if the bus is full.

The entity may require that wheelchair
users make use of securement systems for
their mobility devices. The entity, in other
words, can require wheelchair users to
“buckle up” their mobility devices. The
entity is required, on a vehicle meeting part
38 standards, to use the securement system
to secure wheelchairs as provided in that
part. On other vehicles (e.g., existing vehicles
with securement systems which do not
comply with part 38 standards), the entity
must provide and use a securement system
to ensure that the mobility device remains
within the securement area. This latter
requirement is a mandate to use best efforts
to restrain or confine the wheelchair to the
securement area. The entity does the best it
can, given its securement technology and the
nature of the wheelchair. The Department
encourages entities with relatively less
adequate securement systems on their
vehicles, where feasible, to retrofit the
vehicles with better securement systems, that
can successfully restrain a wide variety of
wheelchairs. It is our understanding that the
cost of doing so is not enormous.

An entity may not, in any case, deny
transportation to a wheelchair and its user
because the wheelchair cannot be secured or
restrained by a vehicle’s securement system,
to the entity’s satisfaction. The same point
applies to an OPMD and its user, subject to
legitimate safety requirements.

Entities have often recommended or
required that a wheelchair user transfer out
of his or her own device into a vehicle seat.
Under this rule, it is no longer permissible
to require such a transfer. The entity may
provide information on risks and make a
recommendation with respect to transfer, but
the final decision on whether to transfer is
up to the passenger.

The entity’s personnel have an obligation
to ensure that a passenger with a disability
is able to take advantage of the accessibility
and safety features on vehicles.
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Consequently, the driver or other personnel
must provide assistance with the use of lifts,
ramps, and securement devices. For example,
the driver must deploy the lift properly and
safely. If the passenger cannot do so
independently, the driver must assist the
passenger with using the securement device.
On a vehicle which uses a ramp for entry, the
driver may have to assist in pushing a
manual wheelchair up the ramp (particularly
where the ramp slope is relatively steep). All
these actions may involve a driver leaving his
seat. Even in entities whose drivers
traditionally do not leave their seats (e.g.,
because of labor-management agreements or
company rules), this assistance must be
provided. This rule overrides any
requirements to the contrary.

Wheelchair users, especially those using
electric wheelchairs, often have a preference
for entering a lift platform and vehicle in a
particular direction (e.g., backing on or going
on frontwards). Except where the only way
of successfully maneuvering a device onto a
vehicle or into its securement area or an
overriding safety concern (i.e., a direct threat)
requires one way of doing this or another, the
transit provider should respect the
passenger’s preference. We note that most
electric wheelchairs are usually not equipped
with rearview mirrors, and that many
persons who use them are not able to rotate
their heads sufficiently to see behind. People
using canes or walkers and other standees
with disabilities who do not use wheelchairs
but have difficulty using steps (e.g., an
elderly person who can walk on a level
surface without use of a mobility aid but
cannot raise his or her legs sufficiently to
climb bus steps) must also be permitted to
use the lift, on request.

A lift conforming to Access Board
requirements has a platform measuring at
least 30” x 48, with a design load of at least
600 pounds (i.e., capable of lifting a
wheelchair/occupant combination of up to
600 pounds). Working parts upon which the
lift depends for support of the load, such as
cables, pulleys, and shafts, must have a safety
factor of at least six times the design load;
nonworking parts such as the platform,
frame, and attachment hardware, which
would not be expected to wear, must have a
safety factor of at least three times the design
load.

If a transportation provider has a vehicle
and equipment that meets or exceeds
standards based on Access Board guidelines,
and the vehicle and equipment can in fact
safely accommodate a given wheelchair, then
it is not appropriate, under disability

nondiscrimination law, for the transportation
provider to refuse to transport the device and
its user. Transportation providers must carry
a wheelchair and its user, as long as the lift
can accommodate the size and weight of the
wheelchair and its user and there is space for
the wheelchair on the vehicle. However, if in
fact a lift or vehicle is unable to
accommodate the wheelchair and its user,
the transportation provider is not required to
carry it.

For example, suppose that a bus or
paratransit vehicle lift will safely
accommodate an 800-pound wheelchair/
passenger combination, but not a
combination exceeding 800 pounds (i.e., a
design load of 800 lbs.). The lift is one that
exceeds the part 38 design standard, which
requires lifts to be able to accommodate a
600-pound wheelchair/passenger
combination. The transportation provider
could limit use of that lift to a combination
of 800 pounds or less. Likewise, if a
wheelchair or its attachments extends
beyond the 30 x 48 inch footprint found in
part 38’s design standards but fits onto the
lift and into the wheelchair securement area
of the vehicle, the transportation provider
would have to accommodate the wheelchair.
However, if such a wheelchair was of a size
that would block an aisle and interfere with
the safe evacuation of passengers in an
emergency, the operator could deny carriage
of that wheelchair based on a legitimate
safety requirement.

PART 38—AMERICANS WITH
DISABILITIES ACT (ADA)
ACCESSIBILITY SPECIFICATIONS FOR
TRANSPORTATION VEHICLES

m 12. The authority citation for 49 CFR
part 38 continues to read as follows:

Authority: 42 U.S.C. 12101-12213; 49
U.S.C. 322.

§38.91 [Amended]

m 13.In §38.91:

m A. Amend paragraph (c)(1) by
removing the words “wherever
structurally and operationally
practicable” and adding in their place
the words ‘“unless structurally or
operationally impracticable.”

m B. Amend paragraph (c)(2) by
removing the words “not structurally or
operationally practicable” and adding,
in their place, the words “‘structurally or
operationally impracticable”.

§38.93 [Amended]

m 14.In § 38.93(d)(3), remove the period
at the end of the paragraph and add the
following words: “,ensuring compliance
with section 37.42, where applicable.”
in its place.

§38.95 [Amended]

m 15.In § 38.95, amend the first

sentence of paragraph (a)(2) by adding
the words ““level-entry boarding,” before
the words ”* portable or platform lifts”
and by revising the second sentence to
read “The access systems or devices
used at a station to which section 37.42
applies must permit compliance with
that section.”

§38.111 [Amended]

m 16.In §38.111,

m A. Amend paragraph (b)(1) by
removing the words “If physically and
operationally practicable’” and adding in
their place the words “Unless
structurally or operationally
impracticable.”

m B. Amend paragraph (b)(2) by
removing the words ‘“”’not structurally
or operationally practicable” and
adding, in their place, the words
“structurally or operationally
impracticable”.

§38.113 [Amended]

m 17.In § 38.113, amend paragraph
(d)(3) by removing the period at the end
of the paragraph and adding the words
“ensuring compliance with section
37.42, where applicable” in its place.

§38.125 [Amended]

m 18.1In § 38.125, amend the first
sentence of paragraph (a)(2) by adding
the words ““level-entry boarding,” before
the words ” portable or platform lifts”
and by adding a second sentence “The
access systems or devices used at a
station to which section 37.42 applies
must permit compliance with that
section.” at the end of the paragraph.

[FR Doc. 2011-23576 Filed 9-15-11; 11:15 am]
BILLING CODE 4910-9X-P
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DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation
7 CFR Part 1493

RIN 0551-AA74

CCC Export Credit Guarantee (GSM-
102) Program

AGENCY: Foreign Agricultural Service
and Commodity Credit Corporation,
USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Commodity Credit
Corporation (CCC) published a proposed
rule on July 27, 2011 (76 FR 44836—
44855), revising and amending the
regulations that administer the Export
Credit Guarantee (GSM-102) Program.
Changes in this proposed rule
incorporate program operational
changes and information from press
releases and notices to participants that
have been implemented since the
publication of the current rule, and
include other administrative revisions
to enhance clarity and program
integrity. CCC is extending the comment
period for the proposed rule to give the
public more time to provide input and
recommendations on the proposed rule.
The original comment period would
have closed on September 26, 2011;
CCC is extending the comment period
for 30 additional days. With this
extension, the public may submit
comments through October 26, 2011.

DATES: Comments concerning this
proposed rule must be received by
October 26, 2011, to be assured
consideration.

ADDRESSES: Comments may be
submitted by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions to submit comments.

e E-Mail: GSMregs@fas.usda.gov.

e Fax:(202) 720-2495, Attention:
“GSM102 Proposed Rule Comments”.

e Hand Delivery, Courier, or U.S.
Postal delivery: Amy Slusher, Deputy
Director, Credit Programs Division, c/o
Public Affairs Division, Foreign
Agricultural Service, U.S. Department of
Agriculture, 1400 Independence Ave.,
SW., Stop 1004, Room 50786,
Washington, DC 20250-1004.

Comments may be inspected at 1400
Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. A copy of this
proposed rule is available through the
Foreign Agricultural Service (FAS)
homepage at: http://www.fas.usda.gov/
excredits/exp-cred-guar-new.asp.

FOR FURTHER INFORMATION CONTACT:
Amy Slusher, Deputy Director, Credit
Programs Division; by phone at (202)
720-6211; or by e-mail at:
Amy.Slusher@fas.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

On July 27, 2011, CCC published a
proposed rule titled “CCC Export Credit
Guarantee (GSM-102) Program” in the
Federal Register (76 FR 44836—44855).
The GSM-102 Program is administered
by the Foreign Agricultural Service
(FAS) of the U.S. Department of
Agriculture (USDA) on behalf of CCC,
pursuant to program regulations
codified at 7 CFR part 1493 and through
the issuance of “Program
Announcements’ and “Notices to
Participants” that are consistent with
this program regulation. The current
regulations became effective on
November 18, 1994. Since that time,
CCC has implemented numerous
operational changes to improve the
efficiency of the program, including
revised program controls to improve
program quality, reduce costs, and
protect against waste and fraud. Also
since that time, agricultural trade and
finance practices have evolved. This
proposed rule is intended to reflect
these changes and to enhance the
overall clarity and integrity of the
program. In addition, the Food,
Conservation, and Energy Act of 2008
repealed the authority to operate the
GSM-103 Program, and this change is
reflected in the proposed rule.

CCC has received comments from a
number of organizations requesting that
the comment period for the proposed
rule be extended to allow industry and
other affected parties, both in the United

States and abroad, to carefully analyze
changes in the proposed rule and
provide thorough comments. In
response to this request, CCC is
extending the comment period by 30
days to give the public more time to
provide input and to make
recommendations on the proposed rule.
With this extension, the public may
submit comments through October 26,
2011.

Dated: September 9, 2011.
Suzanne E. Heinen,

Acting Vice President, Commodity Credit
Corporation, and Acting Administrator,
Foreign Agricultural Service.

[FR Doc. 2011-23962 Filed 9-16—11; 8:45 am]
BILLING CODE 3410-10-P

DEPARTMENT OF JUSTICE
28 CFR Part 16

[OAG Docket No. 140; AG Order No. 3296—
2011]

RIN 1105-AB27

Revision of Department of Justice
Freedom of Information Act
Regulations

AGENCY: Department of Justice.

ACTION: Notice of proposed rulemaking;
reopening of comment period.

SUMMARY: On March 21, 2011, the
Department of Justice published a
proposed rule revising its existing
regulations under the Freedom of
Information Act. The comment period
for that rule closed on April 20, 2011.
The Department is reopening the
comment period for an additional 30-
day period.
DATES: The comment period for the
NRPM published on March 21, 2011 (76
FR 15236), closed on April 20, 2011.
This document reopens the comment
period. Written comments must be
postmarked and electronic comments
must be submitted on or before October
19, 2011. Commenters should be aware
that the electronic Federal Docket
Management System will not accept
comments after Midnight Eastern Time
on the last day of the comment period.
ADDRESSES: You may submit comments,
by any of the following methods:

e Federal eRulemaking Portal: http//
www.regulations.gov.
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e FAX:(202) 514-1009. Send your
comments to the attention of Caroline A.
Smith.

e Mail: Caroline A. Smith, Office of
Information Policy, U.S. Department of
Justice, 1425 New York Ave, Suite
11050, Washington, DC 20530-0001.

To ensure proper handling, please
reference OAG Docket No. 140 on your
correspondence. See SUPPLEMENTARY
INFORMATION for further instructions for
submitting comments.

FOR FURTHER INFORMATION CONTACT:
Caroline Smith ((202) 514—-3642).
SUPPLEMENTARY INFORMATION:

Posting of Public Comments

Please note that all comments
received are considered part of the
public record and made available for
public inspection online at http://
www.regulations.gov. Such information
includes personal identifying
information (such as your name and
address) voluntarily submitted by the
commenter.

You are not required to submit
personal identifying information in
order to comment on this rule.
Nevertheless, if you want to submit
personal identifying information (such
as your name and address) as part of
your comment, but do not want it to be
posted online, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You also must locate
all the personal identifying information
you do not want posted online in the
first paragraph of your comment and
identify what information you want
redacted.

If you want to submit confidential
business information as part of your
comment but do not want it to be posted
online, you must include the phrase
“CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph

of your comment. You also must
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on http://
www.regulations.gov.

Personal identifying information and
confidential business information
identified and located as set forth above
will be placed in the agency’s public
docket file, but not posted online. If you
wish to inspect the agency’s public
docket file in person by appointment,
please see the paragraph above entitled
FOR FURTHER INFORMATION CONTACT.

Discussion

On March 21, 2011, the Department of
Justice published a proposed rule
revising its existing regulations under
the FOIA. (See 76 FR 15236.) The rule
proposed to amend the Department’s
regulations under the Freedom of
Information Act (FOIA). The regulations
will be revised to update and streamline
the language of several procedural
provisions, and to incorporate certain of
the changes brought about by the
amendments to the FOIA under the
OPEN Government Act of 2007.
Additionally, the regulations will be
updated to reflect developments in the
case law and to include current cost
figures to be used in calculating and
charging fees.

The Department received a number of
comments while the comment period on
the proposed rule was open, but has
decided to reopen the comment period
in order to ensure that it receives,
reviews, and considers as wide a range
of comments as possible. Accordingly,
the Department is reopening the
comment period and will accept
comments for an additional 30 days

after publication of this notice of
proposed rulemaking.

Dated: September 12, 2011.
Eric H. Holder, Jr.,
Attorney General.
[FR Doc. 2011-23903 Filed 9-16-11; 8:45 am]
BILLING CODE 4110-BE-P

DEPARTMENT OF TRANSPORTATION

Maritime Administration

46 CFR Parts 381 and 382
[Docket No. MARAD 2011-0121]

Retrospective Review Under E.O.
13563: Cargo Preference

AGENCY: Maritime Administration,
Department of Transportation.

ACTION: Notice of public meeting.

SUMMARY: The Department of
Transportation (Department or DOT) has
been engaged for several years in an
interagency discussion of its existing
Cargo Preference regulations. In
accordance with Executive Order 13563,
“Improving Regulation and Regulatory
Review,” the Maritime Administration
(MarAd) is evaluating the rules’
continued validity and whether they
effectively address current issues. As
part of this review, MarAd invites the
public to participate in a comment
process designed to help it provide for

a more easily administered system of
regulations to benefit shippers and
shipper agencies in meeting cargo
preference requirements pursuant to the
Merchant Marine Act, 1936, as amended
(the Act) and Maritime Administration
implementing regulations.

DATES: The public meeting will be held
from 1 to 4 p.m. on October 3, 2011.
Other important dates:

Deadline to register to attend the public meeting in person [See also Registration]
Deadline to register to speak in person, speak by calling in, or to listen only by phone [See also Registration]
Agenda released on regs.dot.gov and MarAd Web site
Call-in and Listen-only info distributed to registrants

Deadline to submit any digital presentation materials

Public Meeting

September 23, 2011.
September 23, 2011.
September 28, 2011.
September 28, 2011.
September 28, 2011.
October 3, 2011—

1 p.m—4 p.m.

ADDRESSES: The public meeting will be
held in the DOT Conference Center
rooms 8-10, located on the ground floor
of 1200 New Jersey Avenue, SE.,
Washington, DC 20590. The conference
rooms will be open at noon to
accommodate early arrivals. Overflow
seating will be available in the adjacent
conference room 6.

FOR FURTHER INFORMATION CONTACT:
Christine S. Gurland, Assistant Chief
Counsel for Legislation and Regulations,
Office of the Chief Counsel, Mar 225,
Maritime Administration, 1200 New
Jersey Avenue, Washington, DC 20590;
(202) 366-5157; e-mail:
Christine.Gurland@dot.gov.

SUPPLEMENTARY INFORMATION:

Background

On January 18, 2011, President
Obama issued Executive Order 13563,
which outlined a plan to improve
regulation and regulatory review (76 FR
3821, 1/21/11). Executive Order 13563
reaffirms and builds upon governing
principles of contemporary regulatory
review, including Executive Order
12866, ‘“‘Regulatory Planning and
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Review,” (58 FR 51735, 10/4/1993), by
requiring Federal agencies to design
cost-effective, evidence-based
regulations that are compatible with
economic growth, job creation, and
competitiveness. The President’s plan
recognizes that these principles should
not only guide the Federal government’s
approach to new regulations, but to
existing ones as well. To that end,
Executive Order 13563 requires agencies
to review existing significant rules to
determine if they are outmoded,
ineffective, insufficient, or excessively
burdensome.

Accordingly, the Maritime
Administration is soliciting public
comment concerning amendment of its
cargo preference regulations governing
the carriage of imports and exports,
other than those shipped by the
Department of Defense. MarAd is
considering updating and clarifying its
regulations at 46 CFR parts 381 and 382,
and establishing procedures to ensure
compliance with the cargo preference
statutes and regulations in a new part
383. Part 381 implements the
requirements of Section 901 of the
Merchant Marine Act, 1936, as amended
(46 U.S.C. sections 55304 through
55317) (the Act). The Act requires that
a specified percentage of ocean-going
cargo generated by Government
programs be transported in U.S.-flag,
privately owned, commercial vessels.
The Act also authorizes the Maritime
Administration to issue regulations
governing the administration of these
cargo preference requirements. MarAd
is considering amending existing
regulations in order to provide for a
more easily administered system of
regulations to benefit shippers and
shipper agencies in meeting statutory
requirements.

As Executive Order 13563 reaffirms,
the regulatory process must be
transparent and provide opportunities
for public participation. MarAd
particularly believes that the review of
its cargo preference regulations will be
more meaningful if it involves input
from those affected by those regulations.

Public Meeting Procedures

1. The public meeting will be
broadcast live via Web streaming and a
listen-only telephone line. The public
may access the live Web streaming by a
link from http://www.marad.dot.gov.
Listen-only telephone line participants
must register in order to obtain the
telephone number.

2. Members of the public are invited
to make comments in person at the
venue, through a call-in number, or by
entry in the Maritime Administration
docket. When registering to speak in

person or by telephone, please estimate
the amount of time that you would like
to use for your presentation; final times
will be allotted to participants based on
the time available and the issues raised.

3. Those who wish to speak during
the meeting are requested to advise, at
the time of registration, what topic or
topics they would like to comment on;
amplifying information will be welcome
but is not required. For example,
comments may focus on, but are not
limited to, the following topics:
Implementation of the National export
policy; Transparency of program
transactions; Ease and flexibility of use;
Market competition; Government cost
control; Stability of the investment
environment; Enhancement of the
Nation’s sealift capability; and Program
enforcement mechanisms.

4. Any digital presentation materials
for the meeting should be submitted to
Thelma Goldring no later than
September 28, 2011. [See Registration
section for contact information.]

5. We hope to be able to accommodate
everyone who would like to speak at the
meeting, but if there are more interested
participants than time available, we will
limit participants in order of date and
time of registration. If available, time
will be allotted to those attending the
meeting in person to speak, even if they
had not previously registered to speak.
For those who wish to make comments,
but for whom there is not time available
or who do not wish to speak, it will be
possible to post comments to the public
docket. [See also Maritime
Administration Docket section.]

6. In-person attendees are encouraged
to arrive at least 30 minutes prior to the
meeting for processing through building
security. All in-person attendees must
enter through the New Jersey Avenue
entrance (West Building—at the corner
of New Jersey Avenue and M Street, SE).
Anyone exiting the building for any
reason will be required to re-enter
through the security checkpoint at the
New Jersey Avenue entrance.

7. Due to security requirements, all in-
person attendees must bring a
Government issued form of
identification (e.g. driver’s license) to
ensure access to the building. In-person
attendees who have Federal government
identification are required to register to
attend due to space constraints.
Government issued photo identification
is required and Foreign National in-
person attendees must bring their
passports with them. To facilitate
security screening, all in-person
attendees are encouraged to limit bags
and other items (e.g. mobile phones,
laptops, cameras, etc.) they bring into
the building.

8. Due to space limitations no outside
videotaping will be allowed.

9. DOT/MarAd is not able to offer
visitor parking; we suggest that
attendees consider using alternative
means of transportation to the building.
DOT Headquarters/MarAd is served by
Metrorail (Navy Yard station), Metrobus,
DC Circulator, and taxi service. There
are a number of private parking lots near
the DOT building, but MarAd cannot
guarantee the availability of parking
spaces.

10. For information on facilities or
services for persons with disabilities, or
to request special assistance at the
meeting, contact Thelma Goldring,
Office Manager, Office of the Chief
Counsel, Mar 220, Maritime
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590;
(202) 366-5186;
Thelma.Goldring@dot.gov as soon as
possible.

11. We will post the public meeting
agenda to the docket at http://
regs.dot.gov and on our Web site at
http://www.marad.dot.gov by
September 28, 2011.

12. MarAd’s Chief Counsel will
preside over the public meeting. Senior
MarAd officials will also attend this
meeting as part of a panel with the Chief
Counsel to receive comments from the
public. During the meeting, we may ask
questions that will clarify statements or
gather more information or data to help
us understand the issues raised by
commenters.

13. The meeting is designed to solicit
public views and gather additional
information for our regulatory review.
Therefore, the meeting will be
conducted in an informal and non-
adversarial manner.

14. A transcript of the public meeting
will be available via our Web site at
http://www.marad.dot.gov and posted to
the docket at http://regs.dot.gov.

Registration

All in-person attendees, whether or
not they are planning to provide their
views to the panel, must register with
Thelma Goldring, Office Manager,
Office of the Chief Counsel, Mar 220,
Maritime Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590; (202) 366-5186;
Thelma.Goldring@dot.gov no later than
September 23, 2011. Any person
wishing to present an oral statement via
telephone, or any person who would
like to listen to the meeting over a
listen-only telephone line must also
register with Thelma Goldring by
September 23, 2011. Call-in and listen-
only telephone numbers will be
distributed to registered participants on
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September 28, 2011. Foreign National
registrants must provide full name, title,
country of citizenship, date of birth,
passport number, and passport
expiration date when registering.

Because seating space is limited, we
may have to limit the number of
attendees in order of date and time of
registration.

Maritime Administration Docket

In order to provide the public with
alternative means of providing feedback
to MarAd in ways that may better suit
their needs, we have provided a docket
at http://regs.dot.gov to allow for
submissions to MarAd in a less formal
manner. The MarAd Docket provides
members of the public who do not wish
to make a presentation, cannot make a
presentation, or who wish to add other
comments, an opportunity to submit
their ideas about our Cargo Preference
regulatory review.

To ensure that comments are most
useful in informing our deliberation and
decision process, you should include
the docket number (MARAD 2001—
0121), the citation to the regulation on
which you are commenting (e.g., 46 CFR
381.5), a description of any concerns
regarding the regulation, and any
supporting information that would
assist MarAd in making a decision. To
go directly to the Web site use the
following link: http://regs.dot.gov.

Follow-Up Action by MarAd

Comments received during our review
will provide meaningful and significant
information for senior MarAd officials
assessing the cargo preference
regulatory process. The recorded
webcast video will remain available
following the meeting via a link from
our Web site at http://
www.marad.dot.gov.

Privacy Act Statement

Anyone is able to search all comments
entered into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19476, 04/11/2011) or at http://
www.dot.gov/privacy.html.

Authority: 5 U.S.C. 610; E.O., 13563, 76
FR 3821, Jan. 21, 2011; E.O. 12866, 58 FR
51735, Oct. 4, 1993.

Issued on September 16, 2011 in
Washington, DC.

By Order of the Maritime Administrator
Maritime Subsidy Board.

Dated: September 14, 2011.
Julie Agarwal,
Secretary, Maritime Administration.
[FR Doc. 2011-23983 Filed 9-16—11; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R3-ES—-2011-0029;
92220-1113-000; ABC Code: C6]

RIN 1018-AX57

Endangered and Threatened Wildlife
and Plants; Revising the List of
Endangered and Threatened Wildlife
for the Gray Wolf (Canis lupus) in the
Eastern United States

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; supplementary
materials.

SUMMARY: On May 5, 2011, we, the U.S.
Fish and Wildlife Service, published a
proposed rule to reevaluate the listing of
the Minnesota population of gray
wolves (Canis Iupus) under the
Endangered Species Act of 1973, as
amended, and revise the listing to
conform to current statutory and policy
requirements. On August 26, 2011, we
announced the reopening of the
comment period for our May 5, 2011,
proposed rule to provide for public
review and comment of additional
information regarding our recognition of
C. lycaon as a separate species. We are
publishing this notice to inform the
public that supplementary materials are
electronically available at http://
www.regulations.gov.

DATES: The comment period closes on
close of business September 26, 2011.
Any comments that we receive after the
closing date may not be considered in
the final decision on this action.

ADDRESSES:

Document availability: See
SUPPLEMENTARY INFORMATION for
information on how to access the
supplementary materials.

Comment submission: You may
submit comments by one of the
following methods:

Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Enter
Keyword or ID box, enter FWS-R3-ES—
2011-0029, which is the docket number
for this rulemaking. Then, in the Search
panel at the top of the screen, under the
Document Type heading, click on the

Proposed Rules link to locate this
document. You may submit a comment
by clicking on “Submit a Comment.”

By hard copy: Submit by U.S. mail or
hand-delivery to: Public Comments
Processing, Attn: FWS-R3-ES-2011-
0029, Division of Policy and Directives
Management, U.S. Fish and Wildlife
Service, 4401 N. Fairfax Drive, MS
2042—-PDM, Arlington, VA 22203.

We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments Solicited
section below for more information).

FOR FURTHER INFORMATION CONTACT:
Laura Ragan, 612—-713-5350. Direct all
questions or requests for additional
information to: Gray Wolf Questions,
U.S. Fish and Wildlife Service,
Ecological Services, 5600 American
Blvd. West, Suite 990, Bloomington, MN
55437-1458. Additional information is
also available on our Web site at
http://www.fws.gov/midwest/wolf.
Individuals who are hearing-impaired or
speech-impaired may call the Federal
Relay Service at 1-800-877-8337 for
TTY assistance.

SUPPLEMENTARY INFORMATION:
Background

In the August 26, 2011, Federal
Register (76 FR 53379), we announced
the reopening of the comment period for
our May 5, 2011, proposed rule (76 FR
26086) to provide for public review and
comment of additional information
regarding our recognition of the eastern
wolf, Canis lycaon, as a separate
species, including, in particular, a
manuscript prepared by Service
employees that is currently undergoing
review for publication (Chambers et al.,
in prep.). In recognition of intellectual
property right laws, the manuscript
made available on August 26 provided
readers with references to the sources of
nine copyrighted figures, but did not
include the figures themselves. We have
since obtained approval to include the
nine copyrighted figures in the
manuscript made available for public
review. On September 7, 2011, we
posted the manuscript with the nine
copyrighted figures at http://
www.regulations.gov at Docket No.
FWS-R3-ES-2011-0029 to replace the
version made available on August 26.

Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, we hereby request data,
comments, new information, or
suggestions from the public, other
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concerned governmental agencies, the
scientific community, Tribes, industry,
or any other interested party concerning
this proposed rule. We particularly seek
comments concerning:

(1) The taxonomic classification of
wolves in the midwestern and
northeastern United States as described
in a Service manuscript prepared by
Chambers et al., in particular the
recognition of the eastern wolf (Canis
Iycaon) as a full species.

(2) Any other relevant information
regarding wolves in eastern North
America.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES. Comments
must be submitted to http://
www.regulations.gov before midnight
(Eastern Daylight Time) on the date
specified in DATES. All comments that
were submitted during the earlier public
comment period will be included as
part of the administrative record for this
action and need not be resubmitted.

We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. If you provide
personal identifying information, such
as your street address, phone number, or
e-mail address, you may request at the
top of your document that we withhold
this information from public review.
However, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule
including the Chambers et al.
manuscript (in prep), will be available
for public inspection on http://
www.regulations.gov at Docket No.
FWS-R3-ES-2011-0029; on the
Service’s Internet site at http://
www.fws.gov/midwest/wolf/; or by
appointment, during normal business
hours at the following Ecological
Services offices:

¢ Twin Cities, Minnesota Ecological
Services Field Office, 4101 American Blvd.
E., Bloomington, MN; 612-725-3548.

e Green Bay, Wisconsin Ecological
Services Field Office, 2661 Scott Tower Dr.,
New Franken, WI; 920-866-1717.

¢ East Lansing, Michigan Ecological
Services Field Office, 2651 Coolidge Road,
Suite 101, East Lansing, MI; 517-351-2555.

e New England Ecological Services Field
Office, U.S. Fish and Wildlife Service, 70
Commercial St., Suite 300, Concord, NH;
603—-223-2541.

Dated: September 12, 2011.
Daniel M. Ashe,
Director, U.S. Fish and Wildlife Service.
[FR Doc. 2011-23911 Filed 9-16-11; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 110816505—-1506-01]
RIN 0648-BB39

Fisheries of the Northeastern United
States; Northeast Multispecies
Fisheries, Small-Mesh Multispecies
Secretarial Amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking; request for comments;
notice of public meetings.

SUMMARY: NMFS is requesting public
comments on its initiation of a
Secretarial Amendment to implement
annual catch limits (ACLs) and
measures to ensure accountability
(AMs) in the small-mesh multispecies
fishery. NMFS is initiating the
Secretarial Amendment because the
New England Fishery Management
Council (Council) is not able to develop
and submit Amendment 19 to establish
ACLs and AMs for the small-mesh
multispecies fishery as required by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), until well past
the statutory deadline of 2011. As
required by the Magnuson-Stevens Act,
NMFS is announcing four public
meetings to allow interested parties the
opportunity to provide input on the
action.

DATES: Written comments regarding the
issues in this advance notice of
proposed rulemaking (ANPR) must be
received by 5 p.m. local time, on
October 19, 2011. Meetings to obtain
additional comments on the items
discussed in this ANPR will be held on:

e Monday, October 3, 2011 from
4 p.m. to 7 p.m.

e Tuesday, October 4, 2011 from
4 p.m. to 7 p.m.

e Tuesday, October 11, 2011 from
4 p.m. to 7 p.m.

e Wednesday, October 12, 2011 from
4 p.m. to 7 p.m.
ADDRESSES: The meetings will be held
in:

e East Setauket, NY.

e Toms River, NJ.

e Gloucester, MA.

¢ Narragansett, RI.
For specific locations, see
SUPPLEMENTARY INFORMATION. You may
also submit comments on this
document, identified by NOAA-NMFS—
2011-0206, by any of the following
methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “Submit a Comment”
icon, then enter NOAA-NMFS-2011—
0206 in the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.

e Mail: Submit written comments to
Patricia A. Kurkul, Regional
Administrator, NMFS, Northeast
Regional Office, 55 Great Republic
Drive, Gloucester, MA 01930. Mark the
outside of the envelope, “Comments on
Whiting Secretarial.”

o Fax:978-281-9135; Attn: Moira
Kelly.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
submitted voluntarily by the sender will
be publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Moira Kelly, Fishery Policy Analyst,
(978) 281-9218, moira.kelly@noaa.gov.
SUPPLEMENTARY INFORMATION: Under the
Magnuson-Stevens Act at § 304(c)(1)(A),
the Secretary of Commerce may develop
an amendment for a council-managed
fishery, if the responsible council “fails
to develop and submit to the Secretary,
after a reasonable period of time, a
[* * *] necessary amendment * *
The Magnuson-Stevens Act requires all

%9
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managed fisheries to have ACLs and
AMs by 2011. The Council is
developing, but has not yet completed,
Amendment 19 to the Northeast
Multispecies Fishery Management Plan,
which would establish ACLs and AMs
for the small-mesh multispecies fishery,
and does not anticipate Amendment 19
to be submitted to NMFS until May
2012, which means it will not be
effective until October 2012. The small-
mesh multispecies fishery consists of
silver hake, red hake, and offshore hake,
often collectively known as “whiting.”
There are two stocks each of silver and
red hake (northern and southern) and
one stock of offshore hake.

The Council has not completed
Amendment 19 for a number of reasons,
including postponing work on the
amendment until after the November
2010 stock assessment review for the
three small-mesh species. However, the
Council is expected to set the acceptable
biological catch (ABC) limits based on
recommendations from its Scientific
and Statistical Committee (SSC), at its
September 2011 meeting. The SSC has
recommended separate ABCs by stock
or stock group: Northern red hake,
southern red hake, northern silver hake,
and a combined southern “whiting”
ABC for the southern stock of silver
hake and offshore hake. The Whiting
Advisory Panel (AP) and the Oversight
Committee will be recommending
management alternatives at the
Council’s September meeting as well.
NMEFS intends to use the Council’s ABC
and a subset of the Advisory Panel and
Committee’s recommendations in the
Secretarial Amendment.

After the public hearings are
completed, NMFS will make a decision
regarding the management measures to
include in the Secretarial Amendment
and will publish a proposed rule and a
notice of availability for the
amendment. After the 60-day proposed
rule/notice of availability comment
period, NMFS will publish a final rule.
The final rule will remain in effect until
the Council’s Amendment 19, if
approved, is implemented.

Public Comments

To help determine the scope of issues
to be addressed and to identify
significant issues related to this action,
NMFS is soliciting written comments on
this ANPR and will hold public
meetings in four locations. All of the
public meetings will take place from
4 p.m. to 7 p.m., at the locations listed
below. The public is encouraged to
submit comments related to the specific
ideas mentioned in this ANPR. All
written comments received by the due

date will be considered in drafting the
proposed rule.

e Monday, October 3, 2011, from
4 p.m. to 7 p.m., at the New York
Department of Environmental
Conservation Marine Resources
Headquarters, 205 Belle Mead Road,
Suite 1, East Setauket, NY.

e Tuesday, October 4, 2011, from
4 p.m. to 7 p.m., at the Ocean County
Administration Building, Room 119,
101 Hooper Avenue, Toms River, NJ.

e Tuesday, October 11, 2011, from
4 p.m. to 7 p.m., at the Northeast
Regional Office, 55 Great Republic
Drive, Gloucester, MA.

e Wednesday, October 12, 2011, from
4 p.m. to 7 p.m., at Narragansett Town
Hall, 25 Fifth Avenue, Narragansett, RI.

Issues Under Consideration

Based on information from prior
Whiting Advisory Panel and Oversight
Committee meetings, NMFS is
considering several options for the
Secretarial Amendment. NMFS will
seek public comment on the scope of
this ANPR and requests public input on
the following options. For each option,
NMFS will propose setting an ACL for
the same four stocks or stock groups as
the SSC’s recommendations. Annual
catch targets (ACTs) would be used to
account for management uncertainty,
and would be set at a proportion of the
ACL (75 percent, for example). Discards
would be deducted from the ACT to
establish the total allowable landings
(TAL). The differences among the
options would be the allocation of the
TALs.

1. ACLs, ACTs, TALs by stock: This
option would establish ACLs, ACTs,
and TALs for each of the four stocks or
stock grouping for which the Council’s
SSC set an ABC. The Whiting AP
recently recommended this approach for
the southern TALs (southern red hake
and the southern combined whiting
TAL), but not for the northern TALs
(northern red hake and northern silver
hake).

2. Northern TALs subdivided by area
according to historic landings
proportion: The Whiting AP suggested
this approach at a recent meeting. The
ACLs, ACTs, and TALs would be set as
in Option 1, but the northern area TALs
would be further subdivided into three
TALs: Cultivator Shoal Exemption Area
TAL, Other Exemption Areas TAL, and
an incidental TAL. The “Other
Exemption Areas” would consist of the
Gulf of Maine Grate Raised Footrope
Trawl Area, Small Mesh Areas I and II,
and the Raised Footrope Trawl Areas
near Cape Cod. The allocation would be
made by historic landing proportion so
that each area is given the opportunity

to land proportionally the same amount
of the overall catch limit as it has in
recent years. The AP recommended
using fishing years 2004-2010 to
determine the appropriate proportions.

3. TALs subdivided equally by
exemption area: The ACLs, ACTs, and
TALs would be set as in Option 2, but
the northern area TALs would be further
subdivided by equally across the three
areas.

4. AMs: NMFS is considering a
combination of “proactive’” and
“reactive’”” accountability measures. The
proactive AMs would be the use of
ACTs and in-season closure authority
when a TAL is projected to be reached.
The reactive AM would be ACL and
TAL specific pound-for-pound pay back
of any overage above the catch limit or
target.

5. NMFS is suggesting that no other
management measures be introduced or
modified through the Secretarial
Amendment, in order to keep the
measures as simple as possible while
meeting the action’s objectives.

Special Accommodations

The public meeting will be accessible
to people with physical disabilities.
Request for sign language interpretation
or other auxiliary aids should be
directed to Debra Lambert (301-713—
2341), at least 7 days prior to the
meeting.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 13, 2011.
Samuel D. Rauch, III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2011-24013 Filed 9-16—11; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
RIN 0648—-BA55

Fisheries Off West Coast States; West
Coast Salmon Fisheries; Notice of
Availability for Amendment 16 to the
Salmon Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Availability of amendment to a
fishery management plan; request for
comments.

SUMMARY: NMFS announces that the
Pacific Fishery Management Council
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(Council) has submitted Amendment 16
to the Pacific Coast Salmon Fishery
Management Plan (FMP) for Secretarial
review. Amendment 16 would modify
the FMP to implement National
Standard 1 Guidelines (NS1Gs) adopted
by NMFS under the Magnuson-Stevens
Fishery Conservation and Management
Reauthorization Act (MSRA). These
guidelines are intended to prevent and
end overfishing and rebuild fisheries
through implementation of status
determination criteria, overfishing
limits, annual catch limits, and
accountability measures. Amendment
16 would also set new conservation
objectives and de minimis fishing rate
provisions.

DATES: Comments on Amendment 16
must be received on or before November
18, 2011.

ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2011-0227,
by any one of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal http://
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “Submit a Comment”
icon, then enter NOAA-NMFS—-2011—
0227 in the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.

e Mail: William W. Stelle, Jr.,
Regional Administrator, Northwest
Region, NMFS, 7600 Sand Point Way,
NE., Seattle, WA 98115—-0070 or to Rod
Mclnnis, Regional Administrator,
Southwest Region, NMFS, 501 West
Ocean Boulevard, Suite 4200, Long
Beach, CA 90802—4213.

e Fax:206-526—6736 Attn: Peggy
Busby, or 562—980—4047 Attn: Heidi
Taylor.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will

generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
submitted voluntarily by the sender will
be publicly accessible. Do not submit
confidential business information or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter N/A in the
required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word, Excel, WordPerfect, or Adobe
PDF file formats only.

Electronic copies of the amendment
may be obtained from the Council Web
site at http://pcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Peggy Busby at 206-526—4323, or Heidi
Taylor at 562—-980-4039.
SUPPLEMENTARY INFORMATION: The ocean
salmon fisheries in the exclusive
economic zone off Washington, Oregon,
and California are managed under a
“framework” fishery management plan
entitled the Pacific Coast Salmon
Fishery Management Plan (FMP). The
Magnuson-Stevens Fishery
Conservation and Management
Reauthorization Act of 2006 (MSRA)
requires that each regional fishery
management council submit any FMP or
plan amendment it prepares to NMFS
for review and approval, disapproval, or
partial approval. The MSRA also
requires that NMFS, upon receiving an
FMP or amendment, immediately
publish a notice that the FMP or
amendment is available for public
review and comment. NMFS will
consider the public comments received
during the comment period described
above in determining whether to
approve Amendment 16 to the FMP.

On January 16, 2009 (74 FR 3178),
NMFS adopted revisions to its
guidelines implementing MSRA
National Standard 1 (NS1Gs) to prevent
and end overfishing and rebuild
fisheries. In particular, the revised
guidelines provide guidance on
implementation of the new statutory
requirement for annual catch limits
(ACLs). The revised guidelines also
include new requirements for
accountability measures (AMs) and

other provisions regarding preventing
and ending overfishing and rebuilding
fisheries. To comply with the statute
and these new guidelines, Amendment
16 to the Salmon FMP would reorganize
and classify stocks in the FMP to
conform with requirements of the
NS1Gs, to establish status determination
criteria, establish a framework for
defining reference points related to
overfishing limits (OFL), acceptable
biological catch (ABC), and annual
catch limits (ACLs), and establish
appropriate accountability measures
(AM) necessary to prevent the ACLs
from being exceeded, and to mitigate
any overages that may occur.
Amendment 16 would also set new
conservation objectives for Klamath
River fall Chinook salmon and
Sacramento River fall Chinook salmon,
and would specify de minimis fishing
rate provisions to address management
in years of low abundance. Other
conservation objectives would also be
revised and updated as needed to
conform with the best available science.

NMFS welcomes comments on the
proposed FMP amendment through the
end of the comment period. A proposed
rule to implement Amendment 16 has
been submitted for Secretarial review
and approval. NMFS expects to publish
and request public review and comment
on proposed regulations to implement
Amendment 16 in the near future.
Public comments on the proposed rule
must be received by the end of the
comment period on the amendment to
be considered in the approval/
disapproval decision on the
amendment. All comments received by
the end of the comment period for the
amendment, whether specifically
directed to the amendment or the
proposed rule, will be considered in the
approval/disapproval decision.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 14, 2011.
Steven Thur,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2011-23988 Filed 9-16-11; 8:45 am|
BILLING CODE 3510-22-P


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://pcouncil.org

57947

Notices

Federal Register
Vol. 76, No. 181

Monday, September 19, 2011

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

COUNCIL OF THE INSPECTORS
GENERAL ON INTEGRITY AND
EFFICIENCY

Senior Executive Service Performance
Review Board Membership

AGENCY: Council of the Inspectors
General on Integrity and Efficiency.
ACTION: Notice.

SUMMARY: This notice sets forth the
names and titles of the current
membership of the Council of the
Inspectors General on Integrity and
Efficiency (CIGIE) Performance Review
Board as of October 1, 2011.

DATES: Effective Date: October 1, 2011.
FOR FURTHER INFORMATION CONTACT:
Individual Offices of Inspectors General
at the telephone numbers listed below.
SUPPLEMENTARY INFORMATION:

I. Background

The Inspector General Act of 1978, as
amended, created the Offices of
Inspectors General as independent and
objective units to conduct and supervise
audits and investigations relating to
Federal programs and operations. The
Inspector General Reform Act of 2008,
established the Council of the Inspectors
General on Integrity and Efficiency
(CIGIE) to address integrity, economy,
and effectiveness issues that transcend
individual Government agencies; and
increase the professionalism and
effectiveness of personnel by developing
policies, standards, and approaches to
aid in the establishment of a well-
trained and highly skilled workforce in
the Offices of Inspectors General. The
CIGIE is an interagency council whose
executive chair is the Deputy Director
for Management, Office of Management
and Budget, and is comprised
principally of the 73 Inspectors General
(IGs).

1I. CIGIE Performance Review Board

Under 5 U.S.C. 4314(c)(1)—(5), and in
accordance with regulations prescribed

by the Office of Personnel Management,
each agency is required to establish one
or more Senior Executive Service (SES)
performance review boards. The
purpose of these boards is to review and
evaluate the initial appraisal of a senior
executive’s performance by the
supervisor, along with any
recommendations to the appointing
authority relative to the performance of
the senior executive. The current
members of the Council of the
Inspectors General on Integrity and
Efficiency Performance Review Board,
as of October 1, 2011, are as follows:

Agency for International Development

Phone Number: (202) 712-1150.

CIGIE Liaison—Thereasa L. Lyles (202)
712-1393.

Michael G. Carroll—Deputy Inspector
General.

Joseph Farinella (SFS)—Assistant
Inspector General for Audit.

Melinda Dempsey—Deputy Assistant
Inspector General for Audit.

Howard I. Hendershot—Assistant
Inspector General for Investigations.

Alvin A. Brown—Assistant Inspector
General, Millennium Challenge
Corporation.

Lisa Goldfluss—Legal Counsel.

Department of Agriculture

Phone Number: (202) 720-8001.

CIGIE Liaison—Dina J. Barbour (202)
720-8001.

David R. Gray—Deputy Inspector
General.

Christy A. Slamowitz—Counsel to the
Inspector General.

Robert W. Young—Special Assistant to
the Inspector General for the Recovery
Act.

Gilroy Harden—Assistant Inspector
General for Audit.

Rodney G. DeSmet—Deputy Assistant
Inspector General for Audit.

Tracy A. LaPoint—Deputy Assistant
Inspector General for Audit.

Steven H. Rickrode, Jr.—Deputy
Assistant Inspector General for Audit.

Karen L. Ellis—Assistant Inspector
General for Investigations.

Kathy C. Horsley—Deputy Assistant
Inspector General for Investigations.

Suzanne M. Murrin—Assistant
Inspector General for Management.

Department of Commerce

Phone Number: (202) 482—4661.
CIGIE Liaison—Randall Popelka (202)
482—5422.

Wade Green, Jr.—Counsel to the
Inspector General.

Scott Dahl—Deputy Inspector General.

Allen Crawley—Assistant Inspector
General for Systems Acquisition and
IT Security.

Ronald C. Prevost—Assistant Inspector
General for Economic and Statistical
Program Assessment.

Department of Defense

Phone Number: (703) 604—8324.

CIGIE Liaison—John R. Crane (703)
604—-8324.

Michael S. Child—Chief of Staff.

James B. Burch—Deputy Inspector
General for Investigations.

Patricia A. Brannin—Deputy Inspector
General for Intelligence and Special
Program Assessments.

James R. Ives—Assistant Inspector
General for Investigative Operations.

John R. Crane—Assistant Inspector
General for Communications and
Congressional Liaison.

Department of Education

Phone Number: (202) 245—6900.

CIGIE Liaison—Teri Clark (202) 245—
6340.

Mary Mitchelson—Deputy Inspector
General.

Wanda Scott—Assistant Inspector
General for Evaluations, Inspections
and Management Services.

Keith West—Assistant Inspector General
for Audit.

Patrick Howard—Deputy Assistant
Inspector General for Audit.

William Hamel—Assistant Inspector
General for Investigations.

Lester Fernandez—Deputy Assistant
Inspector General for Investigations.

Charles Coe—Assistant Inspector
General for Information Technology
Audits and Computer Crime
Investigations.

Marta Erceg—Counsel to the Inspector
General.

Department of Energy

Phone Number: (202) 586—4393.

CIGIE Liaison—Juston Fontaine (202)
586-1959.

John Hartman—Deputy Inspector
General for Investigations.

Rickey Hass—Deputy Inspector General
for Audits and Inspections.

Linda Snider—Deputy Inspector
General for Management and
Administration.

George Collard—Assistant Inspector
General for Audits.
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Sanford Parnes—Assistant Inspector
General for Inspections.

Department of Health and Human
Services

Phone Number: (202) 619-3148.

CIGIE Liaison—Sheri Denkensohn (202)
205-9492 and Elise Stein (202) 619—
2686.

Larry Goldberg—Principal Deputy
Inspector General.

Joanne Chiedi—Deputy Inspector
General for Management and Policy.

Paul Johnson—Assistant Inspector
General for Management and Policy
(Chief Operating Officer).

Robert Owens, Jr.—Assistant Inspector
General for Information Technology
(Chief Information Officer).

Gerald Roy—Deputy Inspector General
for Investigations.

Gary Cantrell—Assistant Inspector
General for Investigations.

Jay Hodes—Assistant Inspector General
for Investigations.

Stuart E. Wright—Deputy Inspector
General for Evaluation and
Inspections.

Lewis Morris—Chief Counsel to the
Inspector General.

Greg Demske—Assistant Inspector
General for Legal Affairs.

Brian Ritchie—Assistant Inspector
General for Centers for Medicare &
Medicaid Audits.

Department of Homeland Security

Phone Number: (202) 254—4100.

CIGIE Liaison—Erica Paulson (202)
254-0938.

Matthew A. Jadacki—Assistant
Inspector General for Emergency
Management Oversight.

Richard N. Reback—Counsel to the
Inspector General.

Anne L. Richards—Assistant Inspector
General for Audits.

Mark Bell—Deputy Assistant Inspector
General for Audits.

John E. McCoy II—Deputy Assistant
Inspector General for Audits.

Carlton I. Mann—Assistant Inspector
General for Inspections.

Thomas M. Frost—Assistant Inspector
General for Investigations.

James Gaughran—Deputy Assistant
Inspector General for Investigations.

Wayne H. Salzgaber—Deputy Assistant
Inspector General for Investigations.

Frank Deffer—Assistant Inspector
General for Information Technology.

Department of Housing and Urban
Development

Phone Number: (202) 708—0430.

CIGIE Liaison—Helen Albert (202) 708—
0614, Ext. 8187.

John McCarty—Assistant Inspector
General for Inspections and
Evaluations.

Lester Davis—Deputy Assistant
Inspector General for Investigations.

Randy McGinnis—Assistant Inspector
General for Audit.

Brenda Patterson—Deputy Assistant
Inspector General for Audit.

Helen Albert—Assistant Inspector
General for Management and Policy.

Frank Rokosz—Deputy Assistant
Inspector General for Audit.

Department of the Interior

Phone Number: (202) 208-5745.

CIGIE Liaison—Deborah Holmes (202)
208-5745.

Stephen Hardgrove—Chief of Staff.

Kimberly Elmore—Assistant Inspector
General for Audits, Inspections and
Evaluations.

John Dupuy—Assistant Inspector
General for Investigations.

Eddie Saffarinia—Assistant Inspector
General for Information Technology.

Bruce Delaplaine—General Counsel.

Roderick Anderson—Assistant Inspector
General for Management.

Robert Knox—Assistant Inspector
General for Recovery Oversight.

Department of Justice

Phone Number: (202) 514—3435.

CIGIE Liaison—]Jay Lerner (202) 514—
3435.

Cynthia Schnedar—Deputy Inspector
General.

William M. Blier—General Counsel.

Raymond J. Beaudet—Assistant
Inspector General for Audit.
Carol F. Ochoa—Assistant Inspector
General for Oversight and Review.
Gregory T. Peters—Assistant Inspector
General for Management and
Planning.

Thomas F. McLaughlin—Assistant
Inspector General for Investigations.

Michael D. Gulledge—Assistant
Inspector General for Evaluation and
Inspections.

Caryn A. Marske—Deputy Assistant
Inspector General for Audit.

George L. Dorsett—Deputy Assistant
Inspector General for Investigations.

Department of Labor

Phone Number: (202) 693-5100.

CIGIE Liaison—Christopher Seagle (202)
693-5231.

Daniel R. Petrole—Acting Inspector
General.

Nancy F. Ruiz de Gamboa—Assistant
Inspector General for Management
and Policy.

Thomas F. Farrell—Assistant Inspector
General for Labor Racketeering and
Fraud Investigations.

Elliot P. Lewis—Assistant Inspector
General for Audit.

Michael A. Raponi—Deputy Assistant
Inspector General for Audit.

Howard L. Shapiro—Counsel to the
Inspector General.

Richard Clark—Deputy Assistant
Inspector General for Labor
Racketeering and Fraud
Investigations.

Asa E. Cunningham—Assistant
Inspector General for Inspections and
Special Investigations.

Department of State and the
Broadcasting Board of Governors

Phone Number: (202) 663—0361.

CIGIE Liaison—Michael Wolfson (703)
284-2710.

Robert B. Peterson—Assistant Inspector
General for Inspections.

Evelyn R. Klemstine—Assistant
Inspector General for Audits.

Erich O. Hart—General Counsel.

Department of Transportation

Phone Number: (202) 366—1959.

CIGIE Liaison—Nathan P. Richmond
(202) 366—1959.

Calvin L. Scovel IlI—Inspector General.

Ann M. Calvaressi Barr—Deputy
Inspector General.

Brian A. Dettelbach—Assistant
Inspector General for Legal,
Legislative, and External Affairs.

Susan L. Dailey—Assistant Inspector
General for Administration.

Timothy M. Barry—Principal Assistant
Inspector General for Investigations.

Robert Westbrooks—Deputy Assistant
Inspector General for Investigations.

Lou E. Dixon—Principal Assistant
Inspector General for Auditing and
Evaluation.

Jeffrey B. Guzzetti—Assistant Inspector
for Aviation and Special Program
Audits.

Matthew E. Hampton—Deputy Assistant
Inspector General for Aviation and
Special Program Audits.

Louis King—Assistant Inspector General
for Financial and Information
Technology Audits.

Joseph W. Comé—Assistant Inspector
General for Highway and Transit
Audits.

Thomas Yatsco—Deputy Assistant
Inspector General for Highway and
Transit Audits.

Mitchell L. Behm—Assistant Inspector
General for Rail, Maritime and
Economic Analysis.

Mary Kay Langan-Feirson—Assistant
Inspector General for Acquisition and
Procurement Audits.

Department of the Treasury

Phone Number: (202) 622—1090.

CIGIE Liaison—Tricia Hollis (202) 927—
5835.

Richard K. Delmar—Counsel to the
Inspector General.

Debra Ritt—Special Deputy IG for Small
Business Lending Fund Program
Oversight.
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Tricia Hollis—Assistant Inspector
General for Management.

P. Brian Crane—Assistant Inspector
General for Investigations.

Marla A. Freedman—Assistant Inspector
General for Audit.

Robert A. Taylor—Deputy Assistant
Inspector General for Audit (Program
Audits).

Joel Grover—Deputy Assistant Inspector
General for Audit (Financial
Management Audits).

Treasury Inspector General for Tax
Administration/Department of the
Treasury

Phone Number: (202) 622—6500.

CIGIE Liaison— Judith Grady (202) 622—
6500.

Joseph Hungate, III—Principal Deputy
Inspector General.

Michael Phillips—Deputy Inspector
General for Audit.

Margaret Begg—Assistant Inspector
General for Audit (Compliance and
Enforcement Operations).

Michael Delgado—Assistant Inspector
General for Investigations.

Alan Duncan—Assistant Inspector
General for Audit (Security &
Information Technology Services).

John Fowler—Deputy Assistant
Inspector General for Investigations.

David Holmgren—Deputy Inspector
General for Inspections and
Evaluations.

Timothy Camus—Deputy Inspector
General for Investigations.

Larry Koskinen—Associate Inspector
General for Mission Support.

Mike McKenney—Assistant Inspector
General for Audit (Returns Processing
and Account Services).

Nancy Nakamura—Assistant Inspector
General for Audit (Headquarters
Operations and Exempt
Organizations).

Department of Veterans Affairs

Phone Number: (202) 461—4720.

CIGIE Liaison—Joanne Moffett (202)
461-4720.

Richard Griffin—Deputy Inspector
General.

Maureen Regan—Counselor to the
Inspector General.

James O’Neill—Assistant Inspector
General for Investigations.

Joseph Sullivan—Deputy Assistant
Inspector General for Investigations
(Field Operations).

Joseph Vallowe—Deputy Assistant
Inspector General for Investigations
(HQs Operations).

Belinda Finn—Assistant Inspector
General for Audits and Evaluations.

Linda Halliday—Deputy Assistant
Inspector General for Audits and
Evaluations (Field Operations).

Sondra McCauley—Deputy Assistant
Inspector General for Audits and
Evaluations (HQs Management and
Inspections).

Richard Ehrlichman—Assistant
Inspector General for Management
and Administration.

Dana Moore—Deputy Assistant
Inspector General for Management
and Administration.

John Daigh—Assistant Inspector General
for Healthcare Inspections.

Patricia Christ—Deputy Assistant
Inspector General for Healthcare
Inspections.

Environmental Protection Agency

Phone Number: (202) 566—0847.

CIGIE Liaison—Aracely Nunez-Mattocks
(202) 566-2546.

Aracely Nunez-Mattocks—Chief of Staff
to the Inspector General.

J. Anthony Ogden—Counsel to the
Inspector General.

Eileen McMahon—Assistant Inspector
General for Congressional, Public
Affairs and Management.

Melissa Heist—Assistant Inspector
General for Audit.

Patrick Sullivan—Assistant Inspector
General for Investigations.

Wade Najjum—Assistant Inspector
General for Program Evaluation.

Stephen Nesbitt—Assistant Inspector
General for Cyber Investigations and
Homeland Security.

Patricia Hill—Assistant Inspector
General for Mission Systems.

Federal Trade Commaission

Phone Number: (202) 326—2800.

CIGIE Liaison—Cynthia Hogue (202)
326-2800.

John Seeba—Inspector General.

General Services Administration

Phone Number: (202) 501-0450.

CIGIE Liaison—Sarah S. Breen (202)
219-1351.

Robert C. Erickson—Deputy Inspector
General.

Richard P. Levi—Counsel to the
Inspector General.

Theodore R. Stehney—Assistant
Inspector General for Auditing.

Regina M. O’Brien—Deputy Assistant
Inspector General for Auditing.

Geoffrey Cherrington—Assistant
Inspector General for Investigations.

Lee Quintyne—Deputy Assistant
Inspector General for Investigations.

National Aeronautics and Space
Administration

Phone Number: (202) 358—1220.

CIGIE Liaison—Renee Juhans (202) 358—
1712.

Gail Robinson—Deputy Inspector
General.

Frank LaRocca—Counsel to the
Inspector General.

Kevin Winters—Assistant Inspector
General for Investigations.

James Morrison—Assistant Inspector
General for Audits.

Alan Lamoreaux—Assistant Inspector
General for Management and
Planning.

National Archives and Records
Administration

Phone Number: (301) 837—-3000.

CIGIE Liaison—John Simms (301) 837—
1966.

Paul Brachfeld—Inspector General.

National Endowment for the Arts

Phone Number: (202) 682—-5774.

CIGIE Liaison—Tonie Jones (202) 682—
5402.

Tonie Jones—Inspector General.

National Endowment for the Humanities

Phone Number: (202) 606—8350.

CIGIE Liaison—Laura M.H. Davis (202)
606—8574.

Laura Davis—(Acting) Inspector
General.

National Credit Union Administration

Phone Number: (703) 518—6351.

CIGIE Liaison—William DeSarno (703)
518—-6351.

James Hagen—Deputy Inspector
General.

National Science Foundation

Phone Number: (703) 292—7100.

CIGIE Liaison—Susan Carnohan (703)
292-5011 & Maury Pully (703) 292—
5059.

Allison C. Lerner—Inspector General.

Thomas (Tim) Cross—Deputy Inspector
General.

Brett M. Baker—Assistant Inspector
General for Audit.

Peggy Fischer—Assistant Inspector
General for Investigations.

Peace Corps

Phone Number: (202) 692—2900.

CIGIE Liaison—Joaquin Ferrao (202)
692—-2921.

Kathy Buller—Inspector General
(Foreign Service).

Nuclear Regulatory Commission

Phone Number: (301) 415-5930.

CIGIE Liaison—Deborah S. Huber (301)
415-5930.

David C. Lee—Deputy Inspector
General.

Stephen D. Dingbaum—Assistant
Inspector General for Audits.

Joseph A. McMillan—Assistant
Inspector General for Investigations.

Office of Personnel Management
Phone Number: (202) 606—1200.
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CIGIE Liaison—Joyce D. Price (202)
606—-2156.

Norbert E. Vint—Deputy Inspector
General.

Terri Fazio—Assistant Inspector General
for Management.

Michael R. Esser—Assistant Inspector
General for Audits.

Michelle B. Schmitz—Assistant
Inspector General for Investigations.

J. David Cope—Assistant Inspector
General for Legal Affairs.

Jeffery E. Cole—Deputy Assistant
Inspector General for Audits.

Kimberly A. McKinley—Deputy
Assistant Inspector General for
Investigations.

Railroad Retirement Board

Phone Number: (312) 751-4690.

CIGIE Liaison—Jill Roellig (312) 751—
4993.

William Tebbe—Assistant Inspector
General for Investigations.

Small Business Administration

Phone Number: (202) 205—6586.

CIGIE Liaison—Robert F. Fisher (202)
205-6583.

Peter L. McClintock—Deputy Inspector
General.

Glenn P. Harris—Counsel to the
Inspector General.

John K. Needham—Assistant Inspector
General for Auditing.

Daniel J. O'Rourke—Assistant Inspector
General for Investigations.

Robert F. Fisher—Assistant Inspector
General for Management and Policy.

Social Security Administration

Phone Number: (410) 966—8385.

CIGIE Liaison—Misha Kelly (202) 358—
6319.

Gale Stone—Deputy Assistant Inspector
General for Audit.

B. Chad Bungard—Counsel to the
Inspector General.

Steve Mason—Deputy Assistant
Inspector General for Investigations.
Michael Robinson—Assistant Inspector
General for Technology and Resource

Management.

Special Inspector General for Troubled
Asset Relief Program

Phone Number: (202) 622—2658.

CIGIE Liaison—(202) 622—2658.

Christy Romero—Deputy Special
Inspector General.

Kurt Hyde—Deputy Special Inspector
General, Audit.

Kimberly Caprio—Assistant Deputy
Special Inspector General, Audit.

Scott Rebein—Deputy Special Inspector
General, Investigations.

Roderick Fillinger—General Counsel.

Cathy Alix—Deputy Special Inspector
General, Operations.

Mia Levine—Chief of Staff.
United States Postal Service

Phone Number: (703) 248—2100.

CIGIE Liaison—Agapi Doulaveris (703)
248-2286.

Elizabeth Martin—General Counsel.

Gladis Griffith—Deputy General
Counsel.

Ron Stith—Assistant Inspector General,
Mission Support.

David Sidransky—Chief Information
Officer.

Lance Carrington—Deputy Assistant
Inspector General for Investigations—
West.

Mark Duda—Deputy Assistant Inspector
General for Audits—Support
Operations.

Dated: September 8, 2011.
Mark D. Jones,

Executive Director, Council of the Inspectors
General on Integrity and Efficiency.

[FR Doc. 2011-23972 Filed 9-16-11; 8:45 am]
BILLING CODE 6820-C9-P

DEPARTMENT OF AGRICULTURE
Forest Service

Ashley Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ashley Resource
Advisory Committee will conduct a
field review of five projects funded in
2011. The committee is meeting as
authorized under the Secure Rural
Schools and Community Self-
Determination Act (Pub. L. 110-343)
and in compliance with the Federal
Advisory Committee Act. The purpose
of the meeting is to conduct a field
review of five projects funded for
implementation, approve meeting
minutes, review the status of approved
projects, set the next meeting date, time
and location and receive public
comment.

DATES: The field review will be held
September 29, 2011, from 9 a.m. to 1
p.m. The business meeting will be held
from 1 p.m. to 3 p.m.

ADDRESSES: The business meeting will
be held in the conference room at Red
Canyon Lodge at 2450 W. Red Canyon
Lodge Dutch John, Utah 84023. Written
comments should be sent to Ashley
National Forest, 355 North Vernal
Avenue, Vernal, UT 84078. Comments
may also be sent via e-mail to
ljhaynes@fs.fed.us, or via facsimile to
435-781-5142.

All comments, including names and
addresses when provided, are placed in

the record and are available for public
inspection and copying. The public may
inspect comments received at Ashley
National Forest, 355 North Vernal
Avenue, Vernal, UT.

FOR FURTHER INFORMATION CONTACT:
Louis Haynes, RAC Coordinator, Ashley
National Forest, (435) 781-5105; e-mail:
ljhaynes@fs.fed.us.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8 a.m. and 8 p.m., Eastern
Standard Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
business meeting is open to the public.
The following business will be
conducted: (1) Welcome and roll call;
(2) Approval of meeting minutes; (3)
Review of approved projects; (4) review
of next meeting purpose, location, and
date; (5) Receive public comment.
Persons who wish to bring related
matters to the attention of the
Committee may file written statements
with the committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by September 28, 2011
will have the opportunity to address the
committee at these meetings.

Dated: September 12, 2011.
Nicholas T. Schmelter,
Acting Forest Supervisor.
[FR Doc. 2011-23872 Filed 9-16—-11; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New Hampshire Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a planning meeting and
press conference of the New Hampshire
Advisory Committee to the Commission
will be held at the Legislative Office
Building, Room 207, 33 North State
Street, Concord, NH, 03301, and will
convene at 10 a.m. on Thursday,
September 29, 2011. The purpose of the
planning meeting is to plan future
activities. The purpose of the press
conference is provide an update on the
Committee’s report on gender
disparities in state prisons.

Members of the public are entitled to
submit written comments. The
comments must be received in the
regional office by Friday, October 28,
2011. Comments may be mailed to the


mailto:ljhaynes@fs.fed.us
mailto:ljhaynes@fs.fed.us

Federal Register/Vol. 76, No. 181/Monday, September 19, 2011/ Notices

57951

Eastern Regional Office, U.S.
Commission on Civil Rights, 624 9th
Street, NW., Suite 740, Washington, DC
20425, fax to (202) 376—7548, or e-mail
to ero@usccr.gov. Persons who desire
additional information may contact the
Eastern Regional Office at (202) 376—
7533.

Deaf or hearing-impaired persons who
will attend the meeting(s) and require
the services of a sign language
interpreter should contact the Eastern
Regional Office at least ten (10) working
days before the scheduled date of the
meeting. Persons needing accessibility
services should contact the Regional
Office at least ten (10) working days
before the scheduled date of the
meeting.

Records generated from this meeting
may be inspected and reproduced at the
Eastern Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of this advisory committee are advised
to go to the Commission’s Web site,
http://www.usccr.gov, or to contact the
Eastern Regional Office at the above e-
mail or street address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DC, on September
13, 2011.

Peter Minarik,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2011-23837 Filed 9-16—11; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-836]

Glycine From the People’s Republic of
China: Continuation of Antidumping
Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of the
determinations by the Department of
Commerce (the Department) and the
U.S. International Trade Commission
(USITC) that revocation of the
antidumping duty order on glycine from
the People’s Republic of China (PRC)
would likely lead to continuation or
recurrence of dumping and material
injury to an industry in the United
States, the Department is publishing a
notice of continuation of this
antidumping duty order.

DATES: Effective Date: September 19,
2011.

FOR FURTHER INFORMATION CONTACT:
Patrick Edwards or Angelica Mendoza,
AD/CVD Operations Office 7, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—8029 and (202)
482-3019, respectively.

SUPPLEMENTARY INFORMATION:

Background

On March 29, 1995, the Department
published the antidumping duty order
on glycine from the PRC. See
Antidumping Duty Order: Glycine From
the People’s Republic of China, 60 FR
16116 (March 29, 1995). On October 1,
2010, the Department initiated the third
sunset review of the antidumping duty
order on glycine from the PRC pursuant
to section 751(c) of the Tariff Act of
1930, as amended (the Act). See
Initiation of Five-Year (“Sunset”)
Review, 75 FR 60731 (October 1, 2010).

As aresult of this sunset review, the
Department determined that revocation
of the antidumping duty order on
glycine from the PRC would likely lead
to continuation or recurrence of
dumping and, therefore, notified the
USITC of the magnitude of the margins
likely to prevail should the order be
revoked. See Notice of Final Results of
Expedited Sunset Review of the
Antidumping Duty Order: Glycine From
the People’s Republic of China, 76 FR
7150 (February 9, 2011) and
accompanying Issues and Decision
Memorandum.

On August 30, 2011, the USITC
determined, pursuant to section 751(c)
of the Act, that revocation of the
antidumping duty order on glycine from
the PRC would be likely to lead to a
continuation or recurrence of material
injury to an industry in the United Sates
within a reasonably foreseeable time.
See Glycine from China, 76 FR 55109
(September 6, 2011), and USITC
Publication 4255 (August 2011), titled
Glycine from China: Investigation No.
731-TA-718 (Third Review).

Scope of the Order

The product covered by the order is
glycine, which is a free-flowing
crystalline material, like salt or sugar.
Glycine is produced at varying levels of
purity and is used as a sweetener/taste
enhancer, a buffering agent,
reabsorbable amino acid, chemical
intermediate, and a metal complexing
agent. This order covers glycine of all
purity levels. Glycine is currently
classified under subheading

2922.49.4020 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
merchandise under the order is
dispositive.?

Continuation of the Order

As a result of the determinations by
the Department and the USITC that
revocation of the antidumping duty
order on glycine would be likely to lead
to continuation or recurrence of
dumping and material injury to an
industry in the United States, pursuant
to section 751(d)(2) of the Act, the
Department hereby orders the
continuation of the antidumping duty
order on glycine from the PRC.

U.S. Customs and Border Protection
will continue to collect antidumping
duty cash deposits at the rates in effect
at the time of entry for all imports of
subject merchandise. The effective date
of the continuation of this order will be
the date of publication in the Federal
Register of this notice of continuation.
Pursuant to section 751(c)(2) of the Act,
the Department intends to initiate the
next sunset review of this order not later
than 30 days prior to the fifth
anniversary of the effective date of
continuation.

This five-year (sunset) review and this
notice are in accordance with section
751(c) of the Act and published
pursuant to section 777(i)(1) of the Act.

Dated: September 12, 2011.
Christian Marsh,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 2011-24008 Filed 9-16—11; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-901]

Certain Lined Paper Products From the
People’s Republic of China: Notice of
Final Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: September 19,
2011.

FOR FURTHER INFORMATION CONTACT: Joy
Zhang or Victoria Cho, AD/CVD

1In a separate scope ruling, the Department
determined that D(—) Phenylglycine Ethyl Dane
Salt is outside the scope of the order. See Notice
of Scope Rulings, 62 FR 62288 (November 21,
1997).
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Operations, Office 3, Import
Administration, International Trade
Administration, Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—1168 or (202) 482—
5075, respectively.

SUPPLEMENTARY INFORMATION:

Background

On September 1, 2010, the
Department published in the Federal
Register a notice of opportunity to
request an administrative review of the
antidumping duty order on lined paper
from the People’s Republic of China
(“PRGC”), for the period September 1,
2009, through August 31, 2010. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation: Opportunity To Request
Administrative Review, 75 FR 53635
(September 1, 2010). On September 30,
2010, we received a request from
petitioner ! to review the following four
companies: Shanghai Lian Li Paper
Products Co., Ltd. (“Lian Li”’), Hwa Fuh
Plastics Co., Ltd./Li Teng Plastics
(Shenzhen) Co., Ltd. (‘“‘Hwa Fuh/Li
Teng”),2 Leo’s Quality Products Co.,
Ltd./Denmax Plastic Stationery Factory
(“Leo/Denmax”’); and the Watanabe
Group (consisting of Watanabe Paper
Products (Shanghai) Co., Ltd.
(“Watanabe Shanghai”’); Watanabe
Paper Products (Linging) Co., Ltd.
(“Watanabe Linqing”); and Hotrock
Stationery (Shenzhen) Co., Ltd.
(“Hotrock Shenzhen’’) (hereafter
referred to as “Watanabe” or the
“Watanabe Group”). On October 28,
2010, we published in the Federal
Register the notice of initiation of this
antidumping duty administrative review
with respect to Lian Li, Leo/Denmax,
and the Watanabe Group. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews and
Request for Revocation in Part, 75 FR
66349 (October 28, 2010) (‘“Initiation
Notice”).

On June 13, 2011, we preliminarily
rescinded this review with respect to
Leo/Denmax, Lian Li, and the Watanabe
Group based on evidence on the record
indicating that Leo/Denmax, Lian Li,
and the Watanabe Group had no
shipments of subject merchandise
which entered the United States during
the period September 1, 2009, through

1The petitioner is the Association of American
School Paper Suppliers (“AASPS”).

2The Department was unable to locate Hwa Fuh/
Li Teng in prior segments. The petitioner did not
provide any new information as to Hwa Fuh/Li
Teng’s location in its review request letter.
Accordingly, pursuant to 19 CFR 351.303(f)(3)(ii),
the Department did not accept a request for an
administrative review of Hwa Fuh/Li Teng.

August 31, 2010. See Certain Lined
Paper Products From the People’s
Republic of China; Notice of Preliminary
Intent To Rescind the Antidumping
Duty Administrative Review, 76 FR
34204 (June 13, 2011) (“Preliminary
Rescission”). We invited interested
parties to submit comments on our
Preliminary Rescission. We did not
receive any comments on our
Preliminary Rescission.

Scope of the Order

The scope of this order includes
certain lined paper products, typically
school supplies (for purposes of this
scope definition, the actual use of or
labeling these products as school
supplies or non-school supplies is not a
defining characteristic) composed of or
including paper that incorporates
straight horizontal and/or vertical lines
on ten or more paper sheets (there shall
be no minimum page requirement for
looseleaf filler paper) including but not
limited to such products as single- and
multi-subject notebooks, composition
books, wireless notebooks, looseleaf or
glued filler paper, graph paper, and
laboratory notebooks, and with the
smaller dimension of the paper
measuring 6 inches to 15 inches
(inclusive) and the larger dimension of
the paper measuring 8% inches to 15
inches (inclusive). Page dimensions are
measured size (not advertised, stated, or
‘“tear-out” size), and are measured as
they appear in the product (i.e., stitched
and folded pages in a notebook are
measured by the size of the page as it
appears in the notebook page, not the
size of the unfolded paper). However,
for measurement purposes, pages with
tapered or rounded edges shall be
measured at their longest and widest
points. Subject lined paper products
may be loose, packaged or bound using
any binding method (other than case
bound through the inclusion of binders
board, a spine strip, and cover wrap).
Subject merchandise may or may not
contain any combination of a front
cover, a rear cover, and/or backing of
any composition, regardless of the
inclusion of images or graphics on the
cover, backing, or paper. Subject
merchandise is within the scope of this
order whether or not the lined paper
and/or cover are hole punched, drilled,
perforated, and/or reinforced. Subject
merchandise may contain accessory or
informational items including but not
limited to pockets, tabs, dividers,
closure devices, index cards, stencils,
protractors, writing implements,
reference materials such as
mathematical tables, or printed items
such as sticker sheets or miniature
calendars, if such items are physically

incorporated, included with, or attached
to the product, cover and/or backing
thereto. Specifically excluded from the
scope of this order are:

e Unlined copy machine paper;

e Writing pads with a backing
(including but not limited to products
commonly known as ““tablets,” “note
pads,” “legal pads,” and “quadrille
pads”), provided that they do not have
a front cover (whether permanent or
removable). This exclusion does not
apply to such writing pads if they
consist of hole-punched or drilled filler
paper;

e Three-ring or multiple-ring binders,
or notebook organizers incorporating
such a ring binder provided that they do
not include subject paper;

¢ Index cards;

¢ Printed books and other books that
are case bound through the inclusion of
binders board, a spine strip, and cover
wrap;

e Newspapers;

e Pictures and photographs;

¢ Desk and wall calendars and
organizers (including but not limited to
such products generally known as
“office planners,” “time books,” and
“appointment books”’);

e Telephone logs;

¢ Address books;

e Columnar pads & tablets, with or
without covers, primarily suited for the
recording of written numerical business
data;

e Lined business or office forms,
including but not limited to: pre-printed
business forms, lined invoice pads and
paper, mailing and address labels,
manifests, and shipping log books;

¢ Lined continuous computer paper;

¢ Boxed or packaged writing
stationary (including but not limited to
products commonly known as “fine
business paper,” “parchment paper”,
and ‘‘letterhead”), whether or not
containing a lined header or decorative
lines;

e Stenographic pads (“steno pads”),
Gregg ruled (“Gregg ruling” consists of
a single- or double-margin vertical
ruling line down the center of the page.
For a 